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Defense Against Insurgents on the High Seas: 


The Lyla Express and Johnny Express 


Major Robert W. Gehring, JAGC, USMC* 


Were the Johnny Express and the Lyla Express seized by 

Cuba in December 1971, “pirate ships” as defined by interna- 
tional law? Were Cuba’s actions a valid exercise of self-defense 
against insurgents? A careful examination of all the facts and 
circumstances surrounding the two incidents within the confines 
of generally accepted principles of international law leads Major 
Gehring to answer both interrogations in the negative. 


I. FACTUAL BACKGROUND 
A. SEQUENCE OF EVENTs ! 


The deck is covered with blood. I am dying, Chico. Tell the Coast Guard to come 
quickly. Tell them there are dead and wounded here.’ 


THESE WERE the words of Captain Jose Villa, master of the Johnny 
Express, as he radioed for help after a Cuban naval gunboat attacked his 
ship in the territorial waters of the Bahama Islands. Help never arrived, and 
the wounded Captain Villa was taken with his ship and crew to Cuba. 

The Johnny Express is one of six ships owned by the Bahamas Lines, a 
corporation organized under the laws of Florida. The company is wholly 
owned by the Babun brothers, Cuban exiles now resident in Miami. Two 
weeks earlier, another vessel owned by the same company, the Lyla Express, 
was seized on the high seas by a Cuban gunboat and taken to Cuba. 

Two weeks later, the crews of both ships were released to Panama, but 
Captain Villa was kept for trial, reportedly having confessed to being an 
agent for the CIA. Cuba announced that it would have “no compunction 





* Major Gehring is currently serving in the International Law Division, Office of 
the Judge Advocate General of the Navy. He received the B.A. degree (Cum Laude) 
from Harvard University in 1962, the J.D. (Cum Laude) from Columbia Law School 
in 1966 and a Masters in International Affairs from Columbia School of International 
Affairs in 1966. He is admitted to practice before the bars of the State of New York, 
the Supreme Court, and the Court of Military Appeals. 


1. Unless otherwise indicated, the narrative of events is taken from the following 
newspaper articles: New York Times, Dec. 16, 1971, at 1, col. 6; Dec. 17, 1971, at 
1, col. 2; Dec. 18, 1971, at 1, col. 7; Dec. 19, 1972, at 7, col. 1; Dec. 19, 1971, sec. 
IV, at 2, col. 6; Dec. 20, 1971, at 10, col. 1; Dec. 21, 1971, at 3, col. 6; Dec. 23, 
1971, at 5, col. 1; Dec. 29, 1971, at 8, col. 6; Apr. 14, 1972, at 1, col. 1; Wall 
Street Journal, Apr. 13, 1972, at 1, col. 4; Washington Post, Dec. 31, 1971, at A9, 
col. 8. 

2. New York Times, Dec. 16, 1971, at 25, col. 3. 
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whatsoever” about attacking vessels “under any flag or camouflage” that the 
Cuban Government believed were engaged in “counterrevolutionary” activi- 
ties, and would attack “pirate” ships “no matter the distance from our coasts 
or the flag.” 

The Babun brothers replied that the Johnny Express was returning empty 
from a charter to Haiti when attacked. The United States Government denied 
that the two ships had any connection with the United States Government 
and stated that neither was carrying arms or agents to Cuba. Initially, the 
United States Government deplored the incident but found itself without 
competence to assist a foreign-flag vessel outside United States territorial 
waters. Later, the United States Government warned that the Cuban actions 
were a “clear and present threat to the freedom of navigation and interna- 
tional commerce in the Caribbean and a threat to American citizens.” It was 
reported that orders were issued to air and naval units in the Caribbean to 
provide armed assistance to any vessel, American or foreign, that might find 
itself under attack by Cuba. 


B. HistoricaLt CONTEXT 


The seizure of the Lyla Express and the Johnny Express must be consid- 
ered in the context of past attacks upon Cuba. The history of such 
incidents influences any review of the necessity for Cuba’s actions. The most 
recent incidents were reported in the United States press in 1970. In April of 
that year, thirteen men of the Alpha 66 anti-Castro Cuban exile group landed 
in Oriente Province. Cuban forces soon mounted a massive roundup and 
captured or killed all thirteen in fighting lasting nine or ten days.’ Alpha 66 
also kidnapped eleven Cuban fishermen and sank two Cuban fishing vessels 
in May 1970.‘ A separate nine-man raiding party was captured in September 
1970.° Since 1961, the Cuban Government has reported more than a dozen 
landings involving groups of five to thirty men.° That the Cuban Government 
would regard such landings as very significant threats is not at all surprising 
remembering its own origin. In 1956 Fidel Castro directed a similar opera- 
tion against President Fulgencio Batista. His original force of eighty men 
was reduced to only twelve before events turned for the better. Some two 
years after the landing, President Batista was defeated and fled the country.’ 





. These events are reported in the following issues of the New York Times, Apr. 20, 
1970, at 1, col. 6; Apr. 21, 1970, at 6, col. 4; Apr. 26, 1970, sec. IV, at 2, col. 6; 
Apr. 28, 1970, at 13, col. 1. 

. New York Times, May 14, 1970, at 2, col. 4. 

. New York Times, Sep. 24, 1970, at 6, col. 5. 

. New York Times, Apr. 20, 1970, at 10, col. 5. 

. New York Times, Apr. 21, 1970, at 6, col. 4. 
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II. CENTRAL LEGAL POLICY ISSUES 


A. QUESTION ASKED 


Is the seizure by Cuba of a foreign merchant vessel on the high seas or in 
foreign territorial waters a permissible use of coercion under applicable 
principles of international law? An answer requires first an identification of 
the applicable principles. 

Two bodies of doctrine appear relevant from Cuban statements and the 
factual background: piracy and self-defense. The principles of each will be 
explored. But an item of shared applicability will be examined first. 


B. Unitep Nations CHARTER, ARTICLE 2(4) 


Since 1945, any discussion of the use of coercion must consider the United 
Nations Charter,® specifically, article 2(4) : 


All Members shall refrain in their international relations from the threat or use of 
force against the territorial integrity or political independence of any state, or in any 
other manner inconsistent with the Purposes of the United Nations. 


By this proscription, the United Nations seeks to advance one of its 
purposes, “To maintain international peace and security,. . . .” ® A question 
arises when this prescription is applied to cases like the Lyla Express and the 
Johnny Express. No State’s territorial integrity or political independence was 
threatened by Cuba’s action.!° Article 2(4), however, also prohibits the 
threat or use of force “‘in any other manner inconsistent with the Purposes of 
the United Nations.” 

In order to maintain international peace and security, the United Nations 
is authorized “to take effective collective measures . . . to bring about by 
peaceful means, and in conformity with the principles of justice and interna- 
tional law, adjustment or settlement of international disputes or situations 
which might lead to a breach of the peace.” !! Certainly, an attack upon a 
foreign vessel in violation of international law is a situation which might 
lead to a breach of the peace. 





8. June 26, 1945, 59 Stat. 1031, T.S. No. 993. 

9. U.N. Charter, art. 1, para. 1, id. [hereinafter cited as U.N. Charter]. 

10. Described as “classic, technical terms embracing in summary reference the most 
important bases of State power, the values or interests whose impairment and 
destruction are sought to be prohibited and, correlatively, whose necessary protec- 
tion by coercion is permitted. ‘Political independence’ is commonly taken most 
comprehensively to refer to the freedom of decision-making or self-direction cus- 
tomarily demanded by state officials. ... The reference commonly assigned to 
‘territorial integrity,’ on the other hand, is that control which state officials hold 
over a certain geographic resource base and the peoples there located.” M. 
McDoueat & F. Ferictano, Law anp Minimum Wortp Pustic Orper 177 (1961) 
[hereinafter cited as McDoucat & Fexictano]. 

11.. U.N. Charter, art. 1, para. 1. 
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Neither article 2(4) nor article 1(1) totally prohibit coercion or even the 
threat or use of force.!? They prohibit only that threat or use of force 
inconsistent with the standards of articles 2(4) and 1(1). For example, 
article 51 specifically ensures that the right of self-defense, including the use 
of force, is preserved, subject to notification to the Security Council of 
actions taken in the exercise of self-defense. 

The customary international law of piracy permits the use of force by any 
State against a pirate, and it would appear that force can still be used for 
that purpose, and further that this use of force is not prohibited by article 
2(4). This customary rule was transformed into written law in the 1958 
High Seas Convention,!* presumably indicating that the unilateral use of 
coercion by a State against a pirate is not inconsistent with the purposes of 
the United Nations. The pirate is traditionally an outlaw—the enemy of all 
humanity. Force used against him cannot offend other States. The pirate’s 
activities are themselves sufficiently destructive of human and material values 
to cause a breach of the peace in the international community. Force may be 
necessary to curtail this piratical conduct. 


III. NATIONAL CLAIMS TO CONTROL PIRACY 


A. RELATIONSHIP BETWEEN INTERNATIONAL Law AND MuniciPaAL Laws 
OF PrRAcYy 


Municipal law frequently punishes as piracy acts not included within the 
international law definition of piracy. Both British law and United States law 
punish as pirates their respective subjects or citizens who, under the color of 
authority of a foreign State, commit acts of hostility upon the high seas 
against their own States or fellow subjects or citizens.’ British law also 
punishes as a pirate any subject who transports slaves upon the high seas.15 
French law punishes as pirates the crew of an armed vessel navigating in 
time of peace with irregular documents, even without the commission of any 
act of violence.!* There is no reason why Cuba, as a matter of municipal law, 
cannot characterize as piracy acts committed by insurgents against the secu- 
rity of the Cuban State. The question is what effect such municipal law has 
under international law. 





12. The United Nations Charter seeks only to draw a distinction between permissible 
and impermissible coercion. McDoucat & Feictano 123-29. 

13. Convention on the High Seas, art. 19, opened for signature Apr. 29, 1958, [1962] 2 
U.S.T. 2312, T.1.A.S. 5200, 450 U.N.T.S. 82 [hereinafter cited as High Seas 
Convention]. Cuba is not a party. 

14. C. Cotomsos, THe INTERNATIONAL Law oF THE Sea § 463 (6th rev. ed. 1967) 
[hereinafter cited as CoLomsos]; 18 U.S.C. § 1652 (1970). 

15. CoLompos § 463. 

16. Id. 
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There is wide agreement that the status of insurgents as pirates under 
international law depends on their conduct and objectives measured by inter- 
national law standards rather than by the municipal law of their target 
State.!7 There is also agreement that the municipal law characterization of 
conduct as piracy applies to all persons only within the target State’s terri- 
tory, and outside that territory only to its own ships and nationals.’* But 
these areas of agreement usually consider only (1) the appropriate policy for 
States other than the target State, and the impact upon them of a target-State 
declaration of piracy, or (2) attempts by the target State to characterize as 
piracy conduct occurring outside its recognized geographical scope of au- 
thority under international law. Our case is a third situation. 

There is no question that Cuba can characterize a raid on her coast, even 
if committed by foreign nationals on a foreign vessel, as an act of piracy. 
The question is whether Cuba can later seize that ship and its personnel on 
the high seas, not in hot pursuit, and impose criminal punishments. 

A State’s authority to seize persons or property to enforce its criminal law 
is limited geographically to its own territory and its ships or planes on the 
high seas, with only limited exceptions.!® Some of those exceptions relate to a 
vessel’s proximity to the foreign State claiming the authority, for example, 
the enforcement of laws in contiguous zones and the doctrine of hot pursuit. 
Only a very few exceptions are unrelated to the proximity of the State 
claiming the authority. The international law of piracy is one of those 
exceptions. If the Lyla Express and the Johnny Express were pirate ships, 
there would be authority under international law for Cuba to seize them and 
their personnel and transport them back to Cuba for criminal prosecution on 
the basis of their past acts. 

For crimes under her municipal law, Cuba could gain control over some- 
one outside her territorial jurisdiction, and not on one of her ships or planes, 
only by requesting extradition. Our question now is whether Cuba, by exer- 
cising her authority to characterize conduct within her territory as piracy, 
can use the procedural aspects of the international law of piracy permitting 
any State to seize a pirate on the high seas. 





17. Convention on the Rights and Duties of States in the Event of Civil Strife, art. 2, 
Feb. 20, 1928, 46 Stat. 2749, T.S. 814, 134 L.N.T.S. 45 [hereinafter cited as 1928 
Havana Conv.]. Cuba is a party to this convention. Also, see cases and principles 
discussed in I OppeNHEIM-LAUTERPACHT, INTERNATIONAL Law § 273 (8th ed. 
1955) [hereinafter cited as OppeNHEIM]; I C. Hype, INTERNATIONAL Law § 233 
(2d rev. ed. 1945) [hereinafter cited as Hype]; Report of the Sub-Committee of 
the League of Nations Committee of Experts for the Progressive Codification of 
International Law, League of Nations pub. C.196M.70.1927.V at 119, quoted at IT 
G. Hackwortn, Dicest oF INTERNATIONAL Law § 204, at 695 (1941) [hereinafter 
cited as HacKwortH], and cases at HackworTH, supra, at 696-99; II J. Moore, A 
Dicest oF INTERNATIONAL Law § 331 (1906) [hereinafter cited as Moore]. 

I OprenHerM § 280; CoLtomsos § 463. 
. High Seas Conv. art. 6; M. McDoucat & W. Burke, THe Pustic OrpEeR OF THE 
Oceans 868-75 (1962) [hereinafter cited as McDoucat & Burke]. 
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The international law doctrine of piracy evolved in an age when piracy 
was a very real problem. Even if a particular ship or cargo was not attacked 
by pirates, the mere threat of pirates in that area could have a substantial 
effect on the cost or even the existence of maritime commerce. Problems of 
common concern to the international community today are generally handled 
by multilateral conventions and/or a web of bilateral agreements,”° as well as 
through customary international law—that is the assertion of claims of au- 
thority by States and their acceptance by other States. 

Because the international community generally felt threatened by piratical 
conduct, all States were permitted to seize pirates and punish them. This 
universal authority to apply sanctions to conduct characterized as piracy 
under international law must be limited to such conduct. Extensions of such 
authority cannot be obtained unilaterally. Such universal authority seriously 
undermines a State’s power represented by its exclusive authority for most 
purposes over ships of its national character.*' As stated by Judge John 
Bassett Moore in his dissent in the Lotus case: 





20. The United States is a party to four multilateral conventions, with amendments, for 

the control of international traffic in narcotic drugs, as well as joining in some 
bilateral treaties. Note also the present effort to conclude multilateral and bilateral 
treaties to suppress air hijacking. 
Article 2 of the 1928 Havana Convention states: “... The state that may be 
injured by depredations originating from insurgent vessels is entitled to adopt the 
following punitive measures against them: Should the authors of the damages be 
warships, it may capture and return them to the government of the state to which 
they belong, for their trial; should the damage originate with merchantmen, the 
injured state may capture and subject them to the appropriate penal laws.” 

This could be interpreted as giving the State against which the insurgents are 
rebelling, as well as other States, the right to capture a merchantman like the Lyla 
Express on the high seas even when it was flying the flag of another State and on 
an innocent voyage and subject it and the members of the crew to Cuban penal 
laws. However, analysis of this paragraph in the context of the rest of the 
Convention would refute such an assertion. 

The title of the Convention is Rights and Duties of States in Event of Civil 
Strife; it says nothing about determining rights and duties of the insurgents and 
the State against which they are rebelling. Moreover, it is doubtful if most of the 
signatories would have been willing to join a convention purporting to define their 
rights against their own insurgents. Article 1 lists several rules of neutrality which 
“the contracting states bind themselves to observe . . . with regard to civil strife in 
another one of them. . . .” (Emphasis added.) The first paragraph of article 2 
states: “The declaration of piracy against vessels which have risen in arms, 
emanating from a government, is not binding upon the other states.” The rule of 
the second paragraph regarding warships contemplates capture by other than the 
government to which they belong. Article 3 determines a third State’s duties with 
regard to an insurgent vessel seeking refuge. The quoted paragraph of article 2 
merely sets forth the remedies of the third State when insurgent vessels attack its 
ships, and is not intended to affect existing law as to remedies available to the 
government against which the insurgents are rebelling. 

This interpretation is given added weight since the Convention appears to have 
adopted contemporary customary international law. See II HackwortH § 203; 
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[Nlations have shown the strongest repugnance to extending the scope of the offense, 
because it carried with it not only the principle of universal jurisdiction but also the 
right of visit and search on the high seas in time of peace... .” 


The following inquiry into the international law doctrine of piracy is 
relevant to determine first, what types of conduct, in what locations, and for 
what objectives are characterized as piracy under international law, and then 
to discover what steps may be taken in which areas and by whom to punish 
such conduct. Whether Cuba’s use of coercion was legally permissible is 
determined by these principles of international law rather than by Cuban 
municipal law. 


B. FRAMEWORK FOR ANALYSIS 


The traditional conception of a pirate has been described as “bold and 
definite.” 


It pictures a professional robber who sails the sea in a pirate ship to attack and 
plunder other ships or communities which can be reached from the sea. At least if 
they do not discriminate between nationalities in choosing ships or settlements to 
attack, such pirates are a menace to the interests of every state which has access to 
the sea, and therefore this traditional conception seems to justify in favor of all such 
states a common legal right, and perhaps reciprocal duties, to prevent piracies and to 
punish pirates. ... [T]his simple method of comprehension is inadequate. .. . 
There are many practical and technical problems in the field of piracy which it does 
not touch at all.” 


The traditional conception does emphasize the pirate’s pursuit of private 
gain and his seeming independence from the supervision of any State. As 


stated by Hall: 





Cotompos § 465; II Moore § 331. In The Ambrose Light, 25 F. 408 (SD. N.Y. 1885), 
summarized at II Moore § 332, at 1098-1100, and in CoLomsos § 466, the Ambrose 
Light, sailing under the commission of a Colombian insurgent leader, was seized by 
a U.S. warship and brought into New York for adjudication as a pirate. The court 
first declared the vessel was a pirate even though no act of violence against the United 
States, its ships or even against the Colombian Government was proved. However, 
the court then freed the vessel after finding that the U.S. Government had 
recognized the insurgents as belligerents by implication, thus conferring the right 
to exercise visit and search on vessels on the high seas. The court’s conclusion that 
an insurgent vessel can be treated as a pirate merely because the insurgents have 
not been recognized as belligerents was specifically rejected by the Solicitor for the 
Department of State in a letter of August 16, 1929, quoted at II Hackwortu § 204, 
at 697. Moreover, with few exceptions, during the Civil War in the United States, 
the U.S. Government generally treated captured Confederate warships and their 
personnel as prisoners-of-war rather than pirates. II Moore § 330. As stated in an 
1883 letter of the Secretary of State, “Treason is not piracy, .. .” Quoted at II 
Moore § 331, at 1087. 

. Case of the S.S. “Lotus”, [1927] P.C.I.J., ser. A, No. 9, at 65, 70. 

. Harvarp ResearcH IN INTERNATIONAL Law, Draft Convention on Piracy, with 
Comment, 26 Am. J. Int’, L. Supp. 739 (1932), Comment on article 3, at 769 
(hereinafter cited as Harvarp Researcu]. 


323 





SUMMER 1973 @ High Seas Insurgents 


Piracy includes acts differing much from each other in kind and in moral value; 
but one thing they all have in common: they are done under conditions which render 
it impossible or unfair to hold any state responsible for their commission. A pirate 
either belongs to no state or organized political society, or by the nature of his act he 
has shown his intention and his power to reject the authority of that to which he is 
properly subject.™ 


These attributes of the paradigm image do not resolve the practical and 
technical problems on the periphery. Does piracy include a raid from the sea 
on a coastal village of a modern State, or is piracy limited to acts committed 
on the high seas? If the raid is committed by insurgents who have rejected 
the authority of their State, is it still piracy? Are the answers to these 
questions useful in determining what steps a State may take against such 
raids? 

As an aid to systematic inquiry, I shall borrow the framework set forth in 
McDougal and Burke’s description of the international law of piracy. 


International law . . . seeks to specify, if unclearly, the kinds of operative event or 
conduct which may be called piracy, to indicate the persons chargeable with the 
offense, to prescribe the area within which the offense may be committed, to 
denominate the objectives which must characterize conduct if it is to be regarded as 
piracy, and to prescribe the measures that may be taken to apply these prescrip- 
tions.* 


C. Conpuct CHARACTERIZED AS PIRACY 


A Panamanian commission sent to Cuba to investigate the seizures re- 
ported that the ships’ logs corroborated the Cuban charges that the Lyla 
Express and the Johnny Express had participated in landings of insurgents 
on the Cuban coast in 1968 and 1969. The Harvard Research Draft Conven- 
tion on Piracy describes piratical conduct as follows: 


1. Any act of violence or of depredation committed with intent to rob, rape, wound, 
enslave, imprison or kill a person or with intent to steal or destroy property, for 
private ends without bona fide purpose of asserting a claim of right, provided that 
the act is connected with an attack on or from the sea or in or from the air. If the 
act is connected with an attack which starts from on board ship, either that ship or 


another ship which is involved must be a pirate ship or a ship without national 
character.” 


Of interest here is the description of the acts of violence or depredation. 
The High Seas Convention describes piratical conduct with this language: 


(1) Any illegal acts of violence, detention or any act of depredation, committed for 


private ends by the crew or the passengers of a private ship or a private aircraft, and 
directed: 





. HA i, INTERNATIONAL Law 310 (8th ed. by Higgins), quoted in HarvarD RESEARCH, 
Comment on article 3, at 799. 

. McDoveat & Burke 808. 

. Harvarp Researcu 743. 
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(a) On the high seas, against another ship or aircraft, or against persons or 
property on board such ship or aircraft ; 
(b) Against a ship, aircraft, persons or property in a place outside the jurisdic- 
tion of any State;” 
Participation in a raid or the landing of insurgents on the coast who are 
going to conduct raids would certainly seem sufficiently violent conduct to 
meet the criterion of violence. 


D. Persons CHARGEABLE 


Both the Harvard Research Draft Convention and the High Seas Conven- 
tion extend the scope of persons chargeable with the offense of piracy beyond 
those who were physically present and participated in the acts of violence 
and depredation. 


2. Any act of voluntary participation in the operation of a ship with knowledge of 
facts which make it a pirate ship. 

3. Any act of instigation or of intentional facilitation of an act described in 
paragraph 1 or paragraph 2 of this article.” 


This principle of responsibility is adopted by Cuba when it is argued that 
the Babun brothers, the owners of the ships, are also pirates. Even though 
they were not present on a raid, their knowing acceptance of the use of their 
ships on such a mission would probably come within the scope of these 


paragraphs if the conduct of the ships was otherwise determined to be piracy 
under international law. 


E. Locus or ActTIviTy 


While all agree that piracy may be committed on the high seas, there is no 
consensus on the outer boundaries within which violent acts may be charac- 
terized as piracy. The Harvard Research Draft Convention advances the 
broadest limits, including even the territory of a State if the piratical acts are 
accomplished by descent from the sea.2® Other opinions include land within 
the locus of activity if it is outside the jurisdiction of any State.*° Others 
would limit piracy to acts committed on the high seas, finding that this 





27. Article 15. 

28. Draft Convention art. 3, Harvarp ResgzarcH 743. Note the similarity of this 
language with that adopted by the International Law Commission for the High 
Seas Convention article 15, paragraphs 2 and 3: “(2) Any act of voluntary 
participation in the operation of a ship or of an aircraft with knowledge of facts 
making it a pirate ship or aircraft; 

(3) Any act of inciting or of intentionally facilitating an act described in 
subparagraph 1 or subparagraph 2 of this article.” 
. Article 4, Harvarp Researcn 743. 
. High Seas Convention art. 15; International Law Commission Commentary [herein- 
after cited as ILC Commentary] quoted at 4 M. Wurreman, Dicest or INTERNA- 
TIONAL Law 659 (1965) [hereinafter cited as WHireman]. 
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logically follows from their limited definition of piracy as a crime against the 
safety of traffic on the open sea.*! 

Those who limit the area within which piracy may be committed to the 
high seas and land outside the jurisdiction of any State appear to focus 
exclusively on the question of authority to characterize conduct as piracy. 
Since a State may determine whether conduct within its territory is a crime, 
it is reasoned that no need exists to apply the international law of piracy to 
conduct within a State’s territory. But this view overlooks that the characteri- 
zation element of the international law of piracy, though perhaps necessary 
in an earlier day when much of the law of piracy evolved, is less necessary 
today when more recent concepts of jurisdiction would permit a State to 
characterize as a crime conduct upon the high seas which injures its 
nationals.*2 

The other side of the international law of piracy is the universal authority 
within areas outside the jurisdiction of any State to seize and impose crimi- 
nal sanctions upon anyone whose conduct is characterized as piracy by 
international law. If an act piratical by all other international law criteria is 
not piracy because committed within the territory of a State, then there is no 
authority to seize the culprit on the high seas, which become a sanctuary for 
the fugitive. So long as the pirate is successful in evading capture or hot 
pursuit during forays into territorial waters, he is immune from seizure and 
the imposition of criminal sanctions. Yet, the damages to life and property 
and the increased expense of maritime commerce are just as great whether 
the attacks occur on the high seas or within the territorial waters of States. It 
would seem that the view advanced in the Harvard Research Draft Conven- 
tion is the best on this question. 


F. OBJECTIVES OF Piracy 


Wide, though not unanimous, agreement exists that only acts committed 
for “private ends” may be characterized as piracy.** There is little positive 
discussion of the normative content of the terms “private ends.” Rather these 
terms are defined by a process of exclusion and contrast. Frequently, the 
contrast is to conduct directed or condoned by a government. Thus: 

[Pliracy consists in sailing the seas for private ends without authorization from the 


Government of any State with the object of committing depredations upon property 
or acts of violence against persons.™ 





31. I Oppennerm § 277. 

32. The “Lotus”, supra note 22; Harvarp ResearcH IN INTERNATIONAL Law, 
Draft Convention on Jurisdiction with Respect to Crime, with Comment, art. 10(c), 

. 29 Am. J. Int’: L. Supp. 435, 441 (1935). 

33. The efforts at the 1958 Conference on the Law of the Sea by the Soviet bloc to 
include within the definition of piracy acts:done for political ends is described by 
McDoveat & Burke at 816-20. 

Report of the Sub-Committee, supra note 17, quoted in Comment on article 3, 
Harvarp Researcu 808. The lack of State responsibility for the pirate’s conduct 
was discussed earlier. See text accompanying notes 23 and 24. 
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This quotation points out the distinction between “private ends” and ab- 
sence of authority or endorsement from any State. The two are not synony- 
mous, and the distinction is crucial when characterizing the conduct of 
insurgents. It would be unfair to hold the government of their target State 
responsible for the actions of those rebelling against it; so, the insurgents’ 
conduct is without any State authority or endorsement, at least by the State 
whose government they seek to change or cast off. Yet, the conduct of 
insurgents is normally calculated to further their political objectives, not 
commonly thought of as “private ends.” 

The Harvard Research Draft Convention adds to its definition of violent 
acts and depredations committed both outside the jurisdiction of any State 
and within the territory of a State by descent from the sea this limiting 
proviso: 


[Tlhat the purposes of the persons in dominant control are not definitely limited to 
committing such acts against ships or territory subject to the jurisdiction of the state 
to which the ship belongs.” 


The Commentary on articles 3 and 4 of the Harvard Research Draft 
Convention reports opposition to bringing within the universal jurisdiction 
under the international law of piracy offenses against the interests of only a 
single State and an insistence on some international factual elements.** Of all 
ships devoted to attacking solely the territory and ships of one State, how- 
ever, the language drafted excludes from universal jurisdiction only those 
ships sailing under the flag of the State against which they are rebelling. If 


insurgents sail under a foreign flag, as did the Lyla Express and Johnny 
Express, they could still be characterized as pirates unless excluded by the 
separate criterion of “private ends” in article 3. 

The presence of foreign documents on the marauding vessel does add an 
international element, but not one which is relevant to the purposes for which 
the international law of piracy was evolved. Use of a foreign flag by an 
insurgent vessel would not appear to threaten States other than the target of 
the rebellion, and therefore would not justify its inclusion within the interna- 
tional law of piracy on the basis of foreign documents. 

The Harvard Research language regarding limitation of acts to the ships 
or territory of the State to which the pirate vessel belongs was not duplicated 
in the High Seas Convention.*’ Rather the “private ends” criterion was relied 
upon to exclude insurgents from its scope. The International Law Commis- 
sion found that: 





35. Article 4, para. 1, Harvarp Researcu 743—44, 

36. Harvarp Researcu 807, 823. 

37. While the International Law Commission did disagree with the Harvard Research 
on this and other matters, it referred to that research generally as being of “great 
assistance,” and “in general, the Commission was able to endorse the findings of 
that research.” ILC Commentary on art. 38 of the 1956 draft, quoted at 4 
Wuiteman 657. 


327 





SUMMER 1973 @ High Seas Insurgents 


{T]he questions arising in connexion with acts committed by warships in the service 
of rival governments engaged in civil war are too complex to make it seem necessary 
for the safeguarding of order and security on the high seas that all States should 
have a general right, let alone an obligation, to repress as piracy acts perpetrated by 
the warships of the parties in question.” 


The International Law Commission’s conclusion is interesting because the 
safety of international maritime commerce was directly involved with the 
interests of more than one State being affected.®® It would appear to follow, a 
fortiori, that attacks upon a State by insurgent vessels for political objectives, 


not 


affecting the commercial interests of other States, are not within the 


scope of piracy as included within the High Seas Convention.*° 





38. 


ILC Commentary on article 39 of the 1956 draft, quoted at 4 WuireMan 658-59. 
Several Communist States offered amendments inspired by several incidents in 
which the Government of the Republic of China stopped merchant ships of various 
nations sailing for ports of the People’s Democratic Republic of China, and 
brought the ships into Taiwan ports for condemnation of their cargoes as contra- 
band. The language quoted rejects those amendments. McDoucat & Burke 816. 


. A countervailing consideration is that the Republic of China exists as an organized 


political body which can be held responsible for any acts in violation of inter- 
national law. 


. Since Cuba is not a member of the High Seas Convention, this conclusion is 
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relevant only to the extent that the High Seas Convention is declarative of existing 
customary international law. 

It will be noted that the textual argument is the “single state” argument used by 
the Harvard Research to exclude insurgents from piracy doctrine absent the 
unnecessary restriction that the insurgent vessel fly the flag of the State against 
which they are rebelling. A different argument in favor of excluding insurgents 
from the scope of piracy doctrine because they may be an embryo State is advanced 
by Hall. He also shows the irrelevancy of a question frequently bothering writers: 
how can insurgents avoid characterization as pirates when they have not yet won 
recognition as belligerents. 

“It is generally said that one of the conditions of the piratical character of an 
act is the absence of authority to do it derived from any sovereign state. Different 
language would no doubt have been employed if sufficient attention had been 
earlier given to societies actually independent, though not recognized as sovereign. 
Most acts which become piratical through being done without due authority are 
acts of war when done under the authority of a state; and as societies to which 
belligerent rights have been granted have equal rights with permanently established 
states for the purposes of war, it need scarcely be said that all acts authorized by 
them are done under due authority. Whether the same can be said of acts done 
under the authority of politically organized societies, which are not yet recognized 
as belligerent, may appear more open to argument, though the conclusion can 
hardly be different. Such societies being unknown to international law, they have 
no power to give a legal character to acts of any kind; at first sight, consequently, 
acts of war done under their authority must seem to be at least technically 
piratical. But it is by the performance of such acts that independence is estab- 
lished and its existence proved; when done with a certain amount of success, they 
justify the concession of belligerent privileges; when so done as to show that 
independence will be permanent, they compel recognition as a state. It is impossi- 
ble to pretend that acts which are done for the purpose of setting up a legal state 
of things, and which may in fact have already succeeded in setting it up, are 
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Corroborating the above conclusion is the case of the Santa Maria.*! In 
1961 a group headed by Captain Galvao seized the Portuguese liner Santa 
Maria on the high seas through violence resulting in the death of one of the 
ship’s officers. Captain Galvao announced the seizure was “the first step 
aimed at overthrowing the Dictator Salazar of Portugal.” The United States 
and the United Kingdom participated in the search for the vessel. Despite 
initial statements indicating this was a case of piracy, after the discovery the 
vessel and her captors were treated as political refugees instead of pirates. 

Further support for not treating this case of political violence as piracy 
came from the fact that the vessel was seized by a group of embarked 
passengers rather than from another ship or aircraft. The latter is required 
for piracy under the High Seas Convention.*? 


G. ENFORCEMENT MEASURES 


1. Competence to Seize Pirate Vessel and Arrest Personnel 


All States have competence to seize pirate ships and personnel.‘ This is 
one of the exceptions to the general rule that, on the high seas, ships are 
subject only to the exclusive jurisdiction of their flag State.44 The policy 
interests supporting this common authority were discussed earlier.*® 





piratical for want of external recognition of their validity, when the grant of that 
recognition is properly dependent in the main upon the existence of such a 
condition of affairs as can only be produced by the very acts in question. It would 
be absurd to require a claimant to justify his claim by doing acts for which he 
may be hanged.” Hatt, INTERNATIONAL Law 233, quoted in IT Moore § 332, 
at 1103. 

. The following description is taken from the accounts of the incident in McDouca. 
& Burke 821-23 and Green, The Santa Maria: Rebels or Pirates, 37 Brit. Y.B. 
Int’t L. 496 (1962). 

High Seas Convention art. 15; 4 WHITEMAN 665-66. 

. Article 6, Harvarp Researcu 744; High Seas Conv. art. 19. 

. Art. 6, High Seas Convention: “1. Ships shall sail under the flag of one state only 
and, save in exceptional cases expressly provided for in international treaties or 
in these articles, shall be subject to its exclusive jurisdiction on the high seas. .. .” 

Art. 22, High Seas Convention: “1. Except where acts of interference derive from 
powers conferred by treaty, a warship which encounters a foreign merchant ship on 
the high seas is not justified in boarding her unless there is reasonable ground for 
suspecting: 

(a) That the ship is engaged in piracy; or 

(b) That the ship is engaged in the slave trade; or 

(c) That, though flying a foreign flag or refusing to show its flag, the ship is, in 
reality, of the same nationality as the warship.” 

The failure of article 22 to include all circumstances under customary inter- 

national law in which States other than the flag State may exercise some right 
of visit and search over a foreign vessel on the high seas, explained by McDoucaL 
& Burke at 889-93, does not affect the basic point here, that piracy is one of the 
few exceptions to the exclusive competence of the flag State. 

45. See text accompanying note 21. 
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2. Permissible Areas of Seizure 


A pirate on the high seas may be seized by any State.‘* Opinion differs on 
whether a State may capture a pirate in the territorial waters of another 
State. Both the Harvard Research and the League of Nations Sub-Committee 
recommended a compromise position allowing capture in the territorial wa- 
ters of another State if pursuit began on the high seas or in the captor’s own 
territorial waters. However, the capturing State could prosecute the pirates 
only if the territorial State declined to do so.‘7 The High Seas Convention 
grants no authority to seize a pirate ship in the territorial waters of another 
State.“ McDougal and Burke find the Harvard Research approach better 
calculated to repress piracy than the High Seas Convention but find the need 
to seize pirate ships sufficiently infrequent that no significant problem is 
raised by the more limited High Seas Convention.*® 

While Cuba seized the Johnny Express in the territorial waters of the 
Bahamas, we do not know whether the pursuit started on the high seas or in 
the Bahama waters. Authority to seize a pirate ship in foreign territorial 
waters, following hot pursuit from the high seas, would appear to be a 
valuable adjunct to the common authority to seize. If it were necessary to 
wait for notification to and action by the territorial State, there may be 
ample opportunity for the pirate to slip away. It should be remembered that 
the pirate is considered the enemy of the territorial State as well, and that all 
States have a duty to assist in his repression. 


3. Methods of Seizure 


a. Visit and Search 


The common authority of all States to seize a pirate ship is exercised 
through the right of visit and search—piracy being one of the few instances 
in which this right exists on behalf of the warships of one State over ships 
flying foreign flags.5° 





. Article 6, Harvarp Researcn 744; article 19, High Seas Conv. The Harvard 
Research language states: “not in the jurisdiction of other States,” permitting 
capture of a pirate in the captor’s own territorial waters. The High Seas Con- 
vention language states, “outside the jurisdiction of any State,” which excludes 
the captor’s own territorial waters from the areas in which the competence granted 
by the convention may be exercised. Within his own territorial waters, the captor 
State can rely upon its municipal law for authority to seize the pirate ship and its 
personnel. 

. Article 7, Harvarp Researcu 744; If Hackwortn § 203, at 683. 

. Article 19, High Seas Conv.; ILC Commentary on art. 43 of 1956 draft. Quoted at 
4 Wuiteman 660. 

. McDovueat & Burke 877-78. 

. Supra notes 43 and 44, 
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b. Type of Ship 


Those ships which may exercise the right of visit and search and subse- 
quent seizure on behalf of a State are limited generally to ships authorized to 
act on behalf of a State. The Harvard Research states only that requirement 
without further specification, leaving it to the internal law of the State to 
determine which agencies are authorized to act on its behalf.5! The High 
Seas Convertion uses more restrictive language but achieves much the same 
result. 


A seizure on account of piracy may only be carried out by warships or military 
aircraft, or other ships or aircraft on government service authorized to that effect.” 


Requiring State authorization before a ship can act on its behalf in seizing 
a pirate ship furthers the goal of limiting private violence on the high seas. 
There is no issue in our case because the two vessels were seized by Cuban 
Navy gunboats. 


4. Competence to Adjudicate Status of Ships and Personnel Seized 
a. When Seized in Foreign Territorial Waters 


As a general rule, the State which seizes the pirate ship and its personnel 
has competence to dispose of the property and ship and prosecute the 
personnel.53 Our case is the exception, however, since the seizure was carried 
out in the territorial waters of another State. No tender of ships and person- 
nel was made to the Bahamas authorities as required by article 7(2) of the 
Harvard Research Draft Convention.*4 The High Seas Convention does not 
grant authority to make such a seizure in the territorial waters of another 
State. Our question is whether there is competence to adjudicate in the courts 
of the seizing State when the seizure occurred in the territorial waters of 
another State. 

The Harvard Research Draft Convention may be interpreted in two ways. 
First, article 7 may be interpreted as requiring a tender and decline by the 





51. Art. 12, Harvarp Researcu 846. 

52. High Seas Conv. art. 21. 

53. “1. A state, in accordance with its law, may dispose of ships and other property 
lawfully seized because of piracy.” Art. 13, Harvarp Researcu 745. “1. A state 
which has lawful custody of a person suspected of piracy may prosecute and 
punish that person.” Art. 14, Harvarp Researcu 745. “. . . The courts of the State 
which carried out the seizure may decide upon the penalties to be imposed, and 
may also determine the action to be taken with regard to the ships, aircraft or 
property, subject to the rights of third parties acting in good faith.” Art. 19, High 
Seas Convention. 

. “2. If a seizure is made within the territorial jurisdiction of another state in 
accordance with the provisions of paragraph 1 of this article, the state making the 
seizure shall give prompt notice to the other state, and shall tender possession of 
the ship and other things seized and the custody of persons seized.” Art. 7, para. 2, 
Harvarp Researcu 744, 
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territorial State before there is competence to adjudicate in the courts of the 
seizing State. On the other hand, the seizure and subsequent adjudication 
may be treated as two unrelated issues. Under the Harvard Research, seizure 
in the territorial waters of another State is lawful. The language of articles 
13 and 14 refers only to lawful seizure and lawful custody. The requirement 
for a subsequent tender and decline may be simply an obligation running to 
the government of the territorial State. Failure to comply with that obliga- 
tion may breach the obligation to the territorial State, but it would have no 
relevance so far as competence to adjudicate over the persons and property 
seized is concerned. 

The High Seas Convention does not grant authority to seize in the terri- 
torial waters of another State. There is no express language, however, saying 
that an illegal seizure fails to grant competence to adjudicate. This raises the 
question generally under international law whether a State may prosecute an 
individual over whom it has acquired control by measures which violate 
international law. 

Arguments can be made on both sides of this question. Similar to the 
argument based on the Harvard Research Draft Convention, it can be argued 
that the principle of international law violated by the seizure was the terri- 
torial integrity of the State in whose waters the seizure took place. Its 
purpose is to recognize the territorial government’s exclusive competence to 
regulate all actions within its borders. By recognizing the exclusive compe- 
tence of a single agency within those territorial borders, conflicts among 
States over competing claims to authority will be avoided. The benefit of this 
principle runs to the State which was offended in the case. It is not the 
purpose of this principle to protect pirates from the risks of arrest by more 
than a single agency. The pirate therefore has no standing to raise as an 
objection any violation of this principle. Any question of amends for this 
violation of territorial integrity is for decision by the governments of the 
States concerned. The best interests of the pirate are not relevant. 

On the other hand, it can be argued that a certain standard of due process 
should be followed in the seizure of individuals as well as in their trial. 
While there is no international forum in which the individual himself can 
assert or protect his rights, those rights exist and should receive respect from 
municipal courts. This would require dismissal of the case as an appropriate 
remedy. 


The State in whose territorial waters the seizure took place is concerned 
primarily with the violation of its territorial boundaries; however, two other 
States are interested in the competence to adjudicate—the State of the ves- 
sel’s registry and the state of the alleged pirate’s nationality. 


b. Diplomatic Protection 


The traditional view was that, by an act of piracy, “a pirate and his vessel 
lose ipso facto . . . the protection of their flag state and their national 
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character.” 55 From this, it was argued that “therefore every State has the 
right to punish pirates, and the warships of any State. . . can chase, capture 
and bring them into the Courts of their own country for trial. . . .” 56 
O’Connell also relies upon the pirate’s placing himself outside the protection 
of his national State, as well as the historical doctrine that pirates are 
enemies of all men, to explain the jurisdiction enjoyed by all States to punish 
pirates.5” Apparently, this: was a frequent explanation for universal jurisdic- 
tion given in older cases on piracy and advanced in dictum by no less 
eminent an authority than Judge John Bassett Moore in his separate opinion 
in The Lotus. 


Piracy by law of nations, in its jurisdictional aspects is sui generis. Though 
statutes may provide for its punishment, it is an offense against the law of nations; 
and as the scene of the pirate’s operations is the high seas, which it is not the right 
or duty of any nation to police, he is denied the protection of the flag which he may 
carry, and is treated as an outlaw, as the enemy of all mankind—hostis humani 
generis—whom any nation may in the interest of all capture and punish.” 


Despite the weight of ancient and some modern authority supporting the 
premise that all nations may capture and punish the pirate because he no 
longer enjoys the protection of his flag State, this would appear not a totally 
accurate statement. In the Harvard Research Draft Convention, the act of 
piracy does not automatically deprive the pirate ship of its. national 
character.®® Rather, that State’s law will determine retention or loss of na- 
tional character and all that portends for the State’s competence over the ship 


and its personnel.® Article 14(4) of the Harvard Research Draft Convention 
preserves the right of an alleged pirate’s State to intercede diplomatically on 
his behalf.*! The act of piracy merely removes the exclusive competence of 
the flag State over the vessel. Because the pirate has committed a crime which 
injures all States, all States now have competence to seize and adjudicate. 

In our case, Panama sent a mission to investigate the seizures. They 
reported the vessels had participated in raids on the Cuban coast in 1968 and 
1969. 

Captain Villa, who was held for prosecution by the Cubans, is a United 
States citizen. The United States is therefore interested in interceding on his 





. | Oppennerm § 278. 

. Coromsos § 461. 

. 2 D. O’Connett, InterNatTionaL Law 658 (1970) [hereinafter cited as 
O’Conne tL, IL]. 

. Supra note 22. 

. Art. 5 and Comment, Harvarp Researcu 825-26. 

. The International Law Commission reaches the same conclusion. Art. 18, High 
Seas Conv.; ILC Commentary on art. 42 of 1956 draft, quoted at 4 WuHITEMAN 660. 

. Harvarp Researcu 746. 
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behalf. This was done via the Swiss Embassy, which handles our interests in 
Havana. 


H. SUMMARY 


Our investigation of the law of piracy has drawn the following conclu- 
sions. First, Cuba could seize the Lyla Express and the Johnny Express 
outside her territorial waters permissibly only if the conduct of the two 
vessels could be characterized as piracy under international law. That the 
conduct might be piracy by Cuban municipal law does not support seizure of 
the ship and its personnel outside the normal geographical limits of a State’s 
authority to enforce its law. 

Second, a raid on a coastal village is certainly conduct of sufficient viol- 
ence to fit within the description of piratical conduct. 

Third, besides those present and participating in the raid, those operating 
the ship with knowledge of its character and those who incited or facilitated 
the raid could be charged with piracy as well. 

Fourth, piracy can be committed within the territorial boundaries of a 
modern State. 

Fifth, when acts of violence and depredation are committed to attain 
political objectives, then they may not be characterized as piracy. This is 
particularly true if the acts are limited to a single target State and its ships, 
because there is missing any generalized threat to the international commu- 
nity as a whole. Since any raids by the Johnny Express and the Lyla Express 
were for political ends—the overthrow of the present Cuban Government— 
they cannot be characterized as piracy under international law. 

Despite concluding that earlier raids on the Cuban coast involving the two 
vessels were not acts of piracy because of their political objectives, investiga- 
tion was continued into the measures used to enforce the prescriptions on 
piracy. A naval warship is an appropriate agency to act on behalf of a State 
in seizing a pirate ship because it has the authority to act on behalf of a 
State. It is uncertain whether such a seizure is permissible in foreign terri- 
torial waters, but the rules against piracy are better enforced if such an 
option is available. Once such a seizure is made, the ship and its personnel 
should be tendered to the territorial government for its adjudication. This 
was not done by Cuba. The question whether there was competence to 
adjudicate concerning Captain Villa and the ship in the Cuban courts was 





62. Captain Villa, a Cuban exile and naturalized U.S. citizen, may still retain his Cuban 
nationality under Cuban law. If this is the case, there is a question whether 
protection by one of the two States of nationality of a dual national against the 
other State of nationality is permitted by international law. Fortunately, an answer 
to that question is not required for this paper. Relevant materials include the 
Canevaro Case (Italy v. Peru), Hague Court Reports 284 (Perm. Ct. Arb. 1911), 
excerpts appear at 8 WuiremMan 70-71 [1967], and Convention on Conflict of 
Nationality Laws, art. 4, opened for signature April 12, 1930, 5 Hupson, INTERNA- 
TIONAL LEGISLATION 359, 364 (1936). 
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explored, but no answer was necessary in view of the earlier conclusion that 
the raids were not acts of piracy. Cuba’s use of coercion was not therefore 
permissible under the international law principles on piracy. 


IV. NATIONAL CLAIMS TO SELF-DEFENSE AGAINST INSURGENTS 


A. Unttrep Nations CHARTER, ARTICLE 51 


The general limits on the threat or use of force contained in article 2(4) 
of the United Nations Charter were referred to earlier. To ensure that neither 
article 2(4) nor the provisions for peacekeeping machinery outlined in the 
Charter would be construed as limiting a State’s right to defend itself before 
the United Nations machinery began to work, article 51 was included in the 
Charter. It states, inter alia: 


Nothing in the present Charter shall impair the inherent right of individual or 
collective self-defense if an armed attack occurs against a Member of the United 
Nations, until the Security Council has taken measures necessary to maintain interna- 
tional peace and security. 


The pros and cons of whether article 51 limits the right of self-defense to 
cases in which an armed attack has occurred have been amply discussed by 
many writers.** To reargue the same points at this time is unnecessary. It 
suffices to say that this paper assumes that article 51 was intended to preserve 
the customary international law on self-defense—including anticipatory self- 
defense—at least until the Security Council takes action in a situation. 


B. EXAMPLES OF NATIONAL SELF-DEFENSE CLAIMS AGAINST INSURGENTS 


Though we are investigating self-defense against coercion launched not by 
another State but by an independent group of insurgents, there are sufficient 
international elements present to indicate the applicability of the interna- 
tional law of self-defense. The vessel used is documented in a foreign coun- 
try. The personnel include foreign nationals. The attacks are staged from 
foreign soil. The defensive action is taken on the high seas. None of these 
elements are unique to the Cuban experience. 


1. The Caroline®* 


During the Canadian insurrection of 1837, the insurgents gathered support 
in both men and material across the border in New York. The Caroline was 





63. McDougal & Feliciano summarize the arguments alleging article 51 modifies the 
customary law of self-defense by prohibiting anticipatory self-defense and self-de- 
fense against forms of attack not involving military violence, and reject them. They 
find article 51 was intended to preserve the customary law of self-defense. 
McDoucat & Feticiano 232-41. Representative selections of the various argu- 
ments may also be found at 5 WHrTrEMAN 976-91. 

Unless otherwise indicated, the following account is taken from II Moore § 217, I 
OprenHeEIM § 133, and I Hype § 66. 
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chartered by the insurgents and ferried men and material from the New York 
side of the Niagara River to an island in British territory. While the Caroline 
was tied up for the night in Schlosser, New York, loyal Canadian forces 
boarded her, attacked the Americans aboard, and set the Caroline adrift to 
float down over the Falls. Two United States citizens were killed and several 
injured in the attack. The support for the insurgents was gathered despite 
strong efforts by the United States Government to maintain its neutrality in 
the Canadian insurrection.** The United States protested the incident, lead- 
ing to the famous Webster formulation of the requirements of self-defense: 


Undoubtedly it is just, that, while it is admitted that exceptions growing out of the 
great law of self-defense do exist, those exceptions should be confined to cases in 
which the necessity of that self-defense is instant, overwhelming, and leaving no 
choice of means, and no moment for deliberation.” 


In 1842 both the United States and Great Britain were satisfied, with Great 
Britain claiming that the incident was justified but apologizing for the inva- 
sion of U.S. territory. 


2. The Virginius™ 


In 1873 Spain was again troubled by one of the frequent insurrections in 
Cuba. The Virginius was one of a long series of incidents involving Spain 
stopping United States ships suspected of supporting the insurgents on the 
high seas.®* The Virginius, registered under United States laws, sailed from 
New York and, after calling at several ports around the Caribbean, departed 
Kingston, Jamaica, ostensibly for Costa Rica. Actually, it headed for Cuba 
with men and arms for the insurgents. A Spanish warship captured the 
Virginius on the high seas and escorted it to Santiago de Cuba. Fifty-three of 
the crew and passengers were summarily tried by court-martial on charges of 
piracy and shot before a British warship arrived, halting the proceedings. 

Both the United States and Great Britain protested vigorously to Spain. 
The United States denied that Spain had any right to capture a vessel flying 
an American flag beyond Cuban territorial waters, even on reasonable belief 
that it was transporting men and equipment to aid the insurrection. The 
matter was settled between the United States and Spain after discovery that 
the Virginius was not entitled to United States registry. Spain disclaimed any 
intent of indignity to the United States flag and paid $80,000 for relief of 
United States citizens or their families among the crew and passengers of the 
vessel. 

The British protest did not complain of Spain’s seizure of the vessel on the 
high seas nor the detention of the personnel, only the summary trial given 
the British subjects. Great Britain argued that, once the personnel were 





65. VII Moore § 1300, at 919-20. 

66. Quoted at I Hype § 66, at 239. 

67. Unless otherwise indicated, this account is taken from II Moore § 309, at 895-903. 
68. See cases summarized at II Moore § 309, at 894-914. 
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seized, no longer could there be any imminent necessity; consequently, the 
trials should have been conducted as regular proceedings. Thus, Spain’s right 
to seize a foreign vessel on the high seas in self-defense was recognized by 
the foremost naval power of that day. 


3. The Algerian War® 


During Algeria’s war for independence, France stopped and searched ves- 
sels of many different flags, as far from Algeria as the English Channel, and 
seized those carrying munitions intended for support of the insurgents. The 
flag States protested these actions diplomatically; however, France was not 
dissuaded from continuing this policy for the duration of the conflict. 

The continued protests by the flag States preclude use of these incidents as 
an example of the formation of a customary international law principle by 
the traditional process of assertion of claim and acceptance. But these contin- 
ued incidents do reflect the seriousness with which a target State will regard 
support for insurgents, even though any single vessel hardly represents an 
immediate and overwhelming threat to the State’s continued existence. The 
attitude of the target State must be considered in our discussion of the 
necessity element in self-defense. 


4. The Cuban missile crisis 


The Cuban missile crisis involved interference on the high seas with ves- 
sels not limited to those of the two main participants, the United States and 
the Soviet Union.” This interference was justified with claims both to na- 
tional self-defense and collective self-defense.”! In fact, the first ship actually 
boarded in an exercise of the right to visit and search was a Lebanese 
freighter under charter to the Soviet Union.”? 


5. Mining of North Vietnam ports 


The most recent example of interference with third State shipping is the 
strategic interdiction of North Vietnam effected by mining her ports. The 
purpose was to close access to those ports of ships carrying war supplies and 
to prevent North Vietnam naval operations from them.”? This strategic inter- 





69. This account is taken from D. O’Connell, International Law and Contemporary 
Naval Operations, 46 Brit. Y.B. Int’: L. 19, 36-39 (1970). 

70. The Presidential Proclamation stated that: “Any vessel or craft which may be 
proceeding toward Cuba may be intercepted and may be directed to identify itself 
. . . to submit to visit and search, or to proceed as directed.” Proc. 3504, 3 C.F.R. 
232 (1959-1963 Comp.). 

. “Whereas the peace of the world and the security of the United States and of all 
American states are endangered. .. .” Jd. The language of the proclamation on 
this issue is analyzed at Mallison, Limited Naval Blockade or Quarantine-Interdic- 
tion: National and Collective Defense Claims Valid Under International Law, 31 
Geo. Wasn. L. Rev. 335, 386-87 (1962) [hereinafter cited as MALLISON]. 

Cited in Matuison 390-91. 

. Address to the nation by President Richard Nixon, May 8, 1972, in 66 Dep’r State 

Butt. 747, 749 (1972). 
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diction was justified as an exercise in collective self-defense in response to 
the new armed aggression of North Vietnam in South Vietnam.”4 While all 
mines were laid within North Vietnam-claimed territorial waters, this geo- 
graphical limitation does not seem to possess any legal significance so long as 
the mines are located so that they do not interfere with maritime traffic in 
transit to or from ports other than those of North Vietnam. The lack of 
serious protests by nations not directly supporting North Vietnam seems to 
indicate an acceptance of this self-defense claim. 


C. REQUIREMENTS OF SELF-DEFENSE IN INTERNATIONAL LAW 
1. Basic Legal Requirements of Self-Defense 


Necessity and proportionality are the two central elements which must be 
present for the permissible use of coercion in self-defense under international 
law. These elements are usually described in quite demanding terms, requir- 
ing in particular a high degree of necessity. McDougal and Feliciano point 
out that the traditionally strict formulations require that the “expected attack 
exhibit so high a degree of imminence as to preclude effective resort by the 
intended victim to nonviolent modalities of response.’® Actually, “[t]here is 
a whole continuum of degrees of imminence or remoteness in future time, 
from the most imminent to the most remote, which, in the expectations of the 
claimant of self-defense, may characterize an expected attack.” ** 

To wait too long before acting in self-defense can be suicidal; however, it 
is doubtful if any nation would wait so long unless deluded about the nature 
of the threat facing it. A more realistic risk from delay, however, is that the 
more imminent threat will require a higher level of coercion if defense is to 
be effective. Delay not only increases the risk that defensive coercion may not 
be successful, but even if successful, there may be greater destruction of 
human and material values because of the higher level of coercion resulting 
from the delay. The complementary principle is that, as we move down the 
imminence spectrum from the most immediate end, less coercion should be 
required to counter the threat. Eventually, it should be possible to dispense 
with use of military force and counter the threat by less-violent methods of 
coercion, such as economic, diplomatic, world publicity, etc. This principle 





74. The letter of May 8, 1972, from George Bush, U.S. Representative to the United 
Nations, to the President of the Security Council reporting the measures taken in 
self-defense in accordance with article 51, U.N. Charter, stated: “The President 
directed that the entrances to the ports of North Vietnam be mined and that the 
delivery of sea-borne supplies to North Vietnam be prevented. These measures of 
collective self-defense are hereby being reported to the United Nations Security 
Council as required by Article 51 of the United Nations Charter.” 66 Dep’t State 
Butt. 750 (1972). 

75. McDoucat & Fetictiano 231. Probably the most restrictive is the language of 
Secretary of State Webster, used in the Caroline case. See text accompanying 
note 66. 

76. Id. 


338 





JAG Journal @ XXVII 


manifests the element of proportionality required in self-defense by interna- 
tional law. The more remote the threat, the level of coercion which is 
proportional, and hence permissible, diminishes. 

For example, if President Kennedy had not acted until the Russian mis- 
siles were actually being set into position in Cuba, the naval quarantine 
probably would not have been effective. Self-defense then may have required 
a bombing attack and airborne or amphibious invasion to ensure the destruc- 
tion of the missiles. Of course, there would have been increased risk that this 
measure would not remove all the missiles and, also, increased risk of an 
unfavorable response by the Soviet Union. But, even if these pitfalls were 
avoided, the bombing and airborne or amphibious landing certainly would 
have caused serious destruction of life and property, which was avoided by a 
timely naval quarantine. 

The threat posed to a nation with armed forces as large and well-equipped 
as those of Cuba” by a single merchant vessel transporting a few insurgents 
or supplies for insurgents already in place would seem extremely remote. In 
the Virginius case, Hall stated: 

[AJIn invasion does not take place when a hundred men land in a country without 

means of seriously defending themselves, and when their only immediate object is to 

join their fellow-rebels quietly and without observation.” 
But Hall still admitted the possible validity of a precautionary seizure upon 
the high seas in a case like the Virginius.” 

Other commentators have had less difficulty approving seizure on the high 


seas by the target State of a foreign vessel carrying support for insurgents.®° 





77. Cuba has by far the largest armed forces per capita in Latin America. Interna- 
tional Institute for Strategic Studies, The Military Balance 1972/73, 55 Air Force 
Magazine 44, 94-99 (Dec. 1972). 

78. Hatt, INTERNATIONAL Law 278-79 (4th ed.), quoted in II Moore § 309, at 903. 

79. Id. 

80. “That a vessel sailing under another state’s flag can nevertheless be seized on the 
high seas in case she is sailing to a port of the capturing State for the purpose of 
an invasion or bringing material help to insurgents, there is no doubt. No better 
case of necessity of self-preservation could be given, since the danger is imminent 
and can be frustrated only by the capture of the vessel.” I OppenHemm § 133, at 
301 n.1. 

“When acts of self-preservation on the part of a State are strictly acts of 
self-defense, they are permitted by the law of nations, and are justified on 
principle, even though they may conflict with the normal rights of other States.” I 
Hype § 65, at 237. 

“On grounds of self-defense an aggrieved State may subject a foreign ship to 
restraint on the high seas and in times of peace, if the conduct of those controlling 
the vessel is such as to render the seizure of her the necessary mode of warding off 
threatened and instant danger. Circumstances may in fact rarely combine to 
warrant such preventive action. In the case of the Virginius they appear to have 
been such as to impose no duty on the Spanish authorities to refrain from seizing 
the vessel until she entered Cuban waters.” I Hype § 68, at 245. 

The stringency of the test of “threatened and instant danger” is obvious, yet the 
Virginius was found to satisfy it even though she had not yet entered the territorial 
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The operation of the imminence spectrum manifesting the direct relation- 
ship between necessity and proportionality can be seen in other examples of 
self-defense given above. Great Britain did not protest the seizure of the 
Virginius nor the detention of the crew and passengers which included 
British subjects. Great Britain protested only the treatment after seizure. 
Once the personnel aboard the Virginius were detained, the imminence of 
any threat they might represent moved far toward the remote end of the 
imminence spectrum, and summary disposition of the personnel was no 
longer required. The execution of fifty-three persons was a disproportionate 
use of coercion. 

The same principle can be seen in the Algerian War, despite the lack of 
assent by other nations to the French actions. Because France stopped the 
suspicious vessels a considerable distance from the Algerian coast, much less 
coercion was required. There was no need to blow the ship out of the water 
to prevent the arms and munitions from reaching the insurgents. The only 
coercion required was to stop the vessel and inspect her papers and perhaps 
her cargo. If there was no contraband, the vessel could proceed. If there was 
contraband, the vessel and its cargo could be taken into a French court and 
condemned in a normal judicial proceeding, at least avoiding any destruction 
of human life. 


2. Application of the Basic Legal Requirements of Self-Defense to the Fact 
Situation®! 


a. Characteristics of the Participants 


Cuba is the only State participant in this case. Of course, other States are 
interested in the outcome. The United States is interested in the fate of the 





waters of Cuba. I agree with Hyde’s conclusion, but it would be more useful to 
change the formulation of the standard applied, rather than strain the words 
beyond their customary usage. Emphasis on the changing degree of necessity and 
its relationship with proportionality should emphasize analysis of the facts of the 
situation and the alternative means of self-defense available, thus facilitating 
analysis rather than rationales for instinctive conclusions. 

. The following analysis borrows from the structure suggested by McDoucat & 
Feuic1ano 11-39. A brief series of definitions of terms may be useful. “Partici- 
pants” refers to those groups, not limited to States, which apply either the alleged 
initiating coercion or the claimed defensive coercion. The objective of a participant 
is the structure of values he seeks to achieve. Objectives may be further analyzed 
in terms of (1) consequentiality of the values conserved, relevant both to questions 
of necessity for defense and proportionality of coercion used for defense; (2) 
whether the objective is inclusive in that the values defended are shared by 
many States or exclusive in that success in attaining them will detract from the 
values possessed by others; (3) whether the actions taken seek to conserve values 
already possessed or extend and augment the values possessed. The conditions 
under which the participants labor are those factors in the international arena 
which will influence the perception of events and importance ascribed to those 
events by the participants. A participant’s methods used to effect coercion may be 
analyzed to determine whether they are proportional to the threat perceived. 
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United States national detained by Cuba and of the ships owned by a United 
States company. Panama is interested in the fate of both the crews and the 
ships since the ships were registered under her law. The Bahama Islands are 
interested because their territorial waters were violated by Cuba when she 
seized the Johnny Express. The only State applying coercion through the 
time of seizure of the vessels, nonetheless, was Cuba.®? 

The insurgents comprise the other participant in this coercion process. 
That the other participant is not a State does not remove this dispute from 
the context of international law. As pointed out earlier, there are still suffi- 
cient international elements to this situation, represented by the diverse 
nationalities, the foreign flag of the vessel, and the area of the seizure to 
insure the applicability of international law to this dispute. 

Obviously Cuba is by far the stronger of the two participants, a factor to 
be considered in reviewing the coercion applied for necessity and proportion- 
ality. This does not mean that the insurgents cannot represent a serious 
threat, even though it may be quite remote in time on the imminence spec- 
trum. The remote nature of the threat, however, will affect the choice of 
methods of self-defense under the requirement of proportionality. 

It might also be noted that, while the insurgent group lacks the bases for 
power possessed by a State in its territory and population, the very absence 
of these resources enable an insurgent group to be very elusive when a State 
seeks to apply countering coercion to it. The State may be able to apply its 
coercion only at times and places chosen by the insurgents for the maximum 


advantage of the insurgents and the target State’s maximum disadvantage. 
b. Objectives of Cuba 


Cuba’s objective, broad and uncomplicated, is to stop raids or landings of 
insurgents upon her coast. 


(1) Consequentiality of Objective 
The attainment of this objective will both protect the welfare and wealth of 





82. No credence need be given the claims of Cuba that the activities of the insurgents 
were sponsored by the United States, despite the historical role of the United 
States in the Bay of Pigs invasion. Since that disaster, the U.S. Government policy 
has been to enforce U.S. municipal legislation prohibiting the launching or 
supporting of attacks on foreign governments from U.S. soil. 18 U.S.C. § 960 
(1970). Recent efforts to implement this policy are reported in the New York 
Times, Jul. 3, 1972, at 15, col. 5; Sep. 7, 1971, at 24, col. 3; Jan. 6, 1971, at 24, 
col. 5; May 27, 1970, at 29, col. 4. 

Charging the U.S. Government with sponsorship of the insurgents is an easy 
means for Cuba to build internal and international support. The image of a brave 
and successful defense against the Colossus of the North is more appealing than 
that of the strong, Soviet-supported Government crushing a paltry few, poorly 
armed insurgents. 

. The relevance of the relative strength of the participants to the issues of necessity 
and proportionality are pointed out in an analysis of the Cuban missile crisis. 
MALuison 356. 
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Cuban citizens and protect the power of the Cuban Government. Failure to 
achieve this objective in any one particular incident will have only slight 
immediate impact, because only a very small percentage of Cuban citizens 
and property is likely to suffer in any single raid or landing. The consequent 
damage to the power of the Cuban Government from the harassment of a 
small group of insurgents and loss of respect of the Cuban people will be 
minimal compared to a large-scale invasion. The long-term effect of such 
raids or landings could be cumulative and very serious, however. Of course, 
the attainment of the Cuban objective would be a total frustration of the 
insurgents’ objective of creating conditions which will lead to the overthrow 
of the Castro Government. 


(2) Inclusive v. Exclusive 


The values Cuba is seeking to preserve—the lives of its citizens, the 
property of those citizens and of the State, its own power within its bounda- 
ries as well as the respect of its citizens for its ability to protect them from 
outside violence, and the rejection of attempts to change the present political 
system by force—are values shared by governments around the world.* 
Action to preserve these values could be described as inclusive to the extent 
that it represents the common interest of all States in preserving these values 
within their borders. 

Despite the ease with which Cuba’s objective could be termed inclusive, as 
outlined above, my conclusion is that it cannot be so regarded. If an objec- 
tive aimed at defending the values outlined is to be regarded as inclusive, 
then there should be a demonstrated willingness in the country’s interna- 
tional relations to respect those values in other States. Such has been lacking 
in Cuba’s international relations. There have been too many instances of 
Cuba training and supporting efforts to change, by force, other political 
systems in Latin America to find that Cuba’s present objective bespeaks a 
toleration of similar objectives by other governments.*®® 





84. That Cuba also forecloses domestic dissent and peaceful attempts to change the 
political system does not affect the common nature of the values outlined above. 

85. Recent discussions of Cuban support of foreign insurgencies are found in New 
York Times articles, Feb. 25, 1972, at 11, col. 1; Sep. 17, 1971, at 14, col. 3; Dec. 
7, 1970, at 1, col. 6. The 1968 New York Times Index lists fifty-five articles dealing 
with Cuban-supported subversion in seven countries. The present OAS sanctions in 
force against Cuba were voted in 1964 following presentation of evidence of Cuban 
training, material and financial support for insurgents in Venezuela. 51 Derp’r 
Strate Buty. 179 (1964). Earlier Cuba was excluded from participation in OAS 
organs. 46 Dep’r State Butt. 281 (1962). In late 1960, at the request of the 
Governments of Guatemala and Nicaragua who feared a Cuban invasion, the 
United States sent a task force to search the Caribbean for invasion parties from 
Cuba. The task force had orders not to intercept suspicious vessels unless within 
the three-mile territorial limits of Guatemala and Nicaragua, and those countries 
requested interception. A. THomas & A. THomas, THE ORGANIZATION OF AMERI- 
caN States 320-21 (1963). 
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(3) Extension v. Conservation 


Cuban action to intercept raids and landings approaching her coast pri- 
marily seeks to conserve values. While there is still some interference with 
the flag State’s authority over its vessels and perhaps destruction of property 
and injury to life aboard the insurgent vessel, interception before landing 
still is a lesser use of force and destruction to achieve an objective of some 
consequence than would be required if there were delay until after the 
landing. The interference with the values of other governments is held to the 
minimum necessary to achieve the more consequential objective of self-de- 
fense. 


The same is not true of seizure of a ship on a nonhostile voyage on the 
high seas so that insurgent personnel aboard can be brought to trial for past 
violations of municipal law. There is an element of value conservation to the 
extent that this action is designed to deter—change the structure of expecta- 
tions—other insurgents. There are, however, other methods (discussed next) 
which could achieve this same objective without interfering with a foreign 
State’s authority over its ships on the high seas and introducing added 
uncertainty into maritime commerce. We may refer again to the imminence 
spectrum: the more remote the danger, the lower the level of coercion 
permitted by the proportionality principle. Coercion justifiable against an 
approaching raider is not justified against a mere potential raider. Seizure of 
the ship and its personnel to gain the control necessary to impose criminal 
punishment for past raids is an extension of Cuba’s power outside its terri- 
torial boundaries at the expense of the power of the flag State and the State 
of nationality. Because the method used is not that of minimum force de- 
signed to achieve the objective of self-defense, it must be characterized as an 
extension of Cuban values rather than a conservation. 


c. Methods Used to Effect Coercion 


A Cuban naval ship seized the Lyla Express and the Johnny Express. The 
Lyla Express was seized without damage to life or property since no resist- 
ance was made. There was damage to life and property on the Johnny 
Express but, apparently, no more than was necessary to overcome the resist- 
ance to the seizure. Lacking any absolute prohibition in international law on 
the method used to effect coercion, the method used becomes one of the 
factors to consider in determining whether the coercion was proportional 
to the threat. 


Four questions are relevant to the permissibility of the methods used to 
effect coercion in this case: whether the right of visit and search of foreign 
ships outside territorial waters applies in the context of insurgencies; whether 
the type of ship used is permissible; whether it is permissible to visit and 
search in the geographic area chosen; and whether visit, search, and seizure 
were justified by the imminence of the threat in this case. 
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(1) Visit and Search 


The right of visit and search was discussed earlier in our section on 
piracy.®® The right of self-defense is not included in the High Seas Conven- 
tion article 22 list of occasions on which the right of visit and search is 
permitted. But as pointed out by McDougal and Burke,®” that list does not 
incorporate all the occasions sanctioned by customary international law or 
by the convention itself. For example, it even fails to include the right of 
visit and search in a State’s contiguous zones for the enforcement of its 
customs and sanitary regulations.®® 

As has been discussed by others,®® claims of national authority for limited 
and specific purposes beyond the limits of the State’s territory have been 
approved in international law for such purposes as customs and fisheries 
zones. From this, it follows a fortiori that claims of authority for the much- 
more-compelling reason of national self-defense must be permitted. The omis- 
sion of self-defense from article 22 of the High Seas Convention as a cause 
justifying visit and search did not result from rejection of the concept, but 
from drafting difficulties. The International Law Commission’s commentary 
on this topic states: 


The question arose whether the right to board a vessel should be recognized also in 
the event of a ship being suspected of committing acts hostile to the State to which 
the warship belongs, at a time of imminent danger to the security of that State. The 
Commission did not deem it advisable to include such a provision, mainly because of 
the vagueness of terms like “imminent danger” and “hostile acts,” which leaves them 
open to abuse. The Commission draws attention in this connexion to its comments 
on the institution of a contiguous zone for security measures.” 


The International Law Commission’s commentary on security measures in a 
contiguous zone, referred to above, states: 


The Commission did not recognize special security rights in the contiguous zone. It 
considered that the extreme vagueness of the term “security” would open the way for 
abuses and that the granting of such rights was not necessary. The enforcement of 
customs and sanitary regulations will be sufficient in most cases to safeguard the 
security of the State. In so far as measures of self-defense against an imminent and 
direct threat to the security of the State are concerned, the Commission refers to the 
general principles of international law and the Charter of the United Nations.” 





. See notes 43, 44, and 50 and accompanying text. 

. McDoucat & Burke 889-91. 

. However, article 24 of the Convention on the Territorial Sea and the Contiguous 
Zone, opened for signature Apr. 29, 1958, [1964] 2 U.S.T. 1607, 8.LA.S. 5639, 499 
U.N.T.S. 311, does permit the coastal state to “exercise the control necessary to: 

(a) Prevent infringement of its customs, fiscal, immigration or sanitary regula- 
tions within its territory or territorial sea; 

(b) Punish infringement of the above regulations committed within its territory 
or territorial sea.” 

. MALuison 344-46, 

00. Commentary of the ILC on art. 46 of the 1965 draft. Quoted at 4 WHITEMAN 675. 

. Quoted at 4 WHiTEMAN 483. 
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Again, there is no disagreement with the existing principles of interna- 
tional law—just difficulty in formulating them with sufficient precision to 
allow inclusion in the convention. There also appears to be explicit recogni- 
tion that the inherent right of self-defense, preserved in the United Nations 
Charter, is not limited by the provisions of the convention. 

Visit, search, and seizure are permissible under customary international 
law, as manifested in the British acceptance of visit and search and subse- 
quent seizure in the Virginius case and general acceptance of visit and search 
in the Cuban missile crisis, as exercises of a state’s inherent right of self- 
defense. Of course the standards of necessity and proportionality are met. 


(2) Type of Ship Used 


Given a right to visit, search, and seize in self-defense, a naval warship 
is an appropriate means to exercise that right. First, it is recognized 
as an agency authorized to act on behalf of its government in such matters. 
Second, it possesses the means necessary to apply graduated force appropri- 
ate to the task assigned it. 


(3) Area in Which Coercion Effected 


Visit and search may be exercised on the high seas without question. 
No special problems are posed concerning the area of seizure of the Lyla 
Express, which was seized on the high seas. 

Seizure of the Johnny Express in territorial waters of the Bahamas is a 
different situation. Use of force against the Caroline in foreign territory was 
permissible under international law.** But the distinctions between the Caro- 
line and the present case are manifest. A ship engaged in daily transportation 
of insurgents and their stores across an international boundary river repre- 
sents a threat more imminent than a merchant vessel in territorial waters 
some one-hundred miles from the coast of the target State. So long as the 
suspect vessel remains in the territorial waters of the Bahamas, less-violent 
methods of coercion may be applied. The territorial State may be requested 
to investigate and take appropriate action. If the suspect vessel leaves the 
territorial waters, the right of visit and search may be exercised at that time. 
There is some risk that the suspect vessel might evade surveillance and arrest. 
However, a commercial freighter should be no match for a naval vessel 
which can call for assistance from additional vessels and planes if necessary. 


(4) Necessity or Imminence of Threat 


The discussion concerning the right of visit and search and areas in which 
visit and search may be conducted applies regardless of whether the Lyla 





92. The degree of force used might have been excessive. The Americans who died were 
apparently killed while in flight from the vessel, for which no defense was made. 
This may indicate that the Canadians used more force than was necessary merely 
to destroy the Caroline. II Moore § 217, at 409-10. 
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Express and Johnny Express were actually carrying insurgents or support for 
insurgents at the time of the search, so long as there are reasonable grounds 
for such a belief. Actual seizure is justified only if insurgents or contraband 
intended for landing are revealed by the visit and search. Again, we may 
refer to the imminence spectrum. If the vessels are not on a hostile mission at 
the time they are searched, then their seizure can only be defended against the 
possibility that they might engage in hostile voyages in the future or deter 
other groups from such hostile missions. Such threats are more remote and 
only a lower level of coercion is permissible to defend against them. Diplo- 
matic representations may be made to the responsible governments setting 
forth the evidence and requesting action to enforce their neutrality.°* If such 
representations are unproductive because of unfriendly relations between the 
target State government and the governments of the responsible States, the 
target State may try to improve those relations if it deems the threat suff- 
ciently important. It cannot use hostile relations of its own making to justify 
premature and unproportional coercion in self-defense. 

While we have analyzed the methods to effect coercion from both view- 
points, a mission hostile to Cuba or a nonhostile mission, the evidence 
indicates that the two ships were not on a hostile voyage at the time of 
seizure. One statement, issued by TASS, charged that raiders were aboard 
the Johnny Express, but the Cuban statements have not made that allegation. 
The subsequent release to Panama of almost all members of the crews of 
both vessels also indicates that the mission at the time was not hostile, and 


that Cuba was retaining for criminal prosecution only those persons who had 
participated in acts hostile to Cuba on an earlier occasion. 


d. Conditions 


Insurgent raids and landings in Cuba have been common occurrences 
since shortly after Castro acquired power, though of decreasing frequency in 
recent years. Indeed, raids and rebellions have been common occurrences 
throughout Cuba’s history. The determination and persistence of insurgent 
groups is a factor Cuba must consider in making a decision on use of 
coercion in self-defense. 

Many of Cuba’s neighbors regard her with attitudes varying from antipa- 
thy to open hostility, while her friends are quite distant geographically. 
Whether these attitudes may be justified by Cuba’s past actions does not alter 
the fact that the attitudes of those neighbors are a significant factor in any 
Cuban decision. Given this antipathy, Cuba must realize that any insurgency 
which shows signs of potential success might gain substantial support from 
some of these neighbors. Such a belief lends urgency to Cuban efforts to 
prevent any insurgency from gaining so much as a toehold in Cuba. 





93. Article VI of the Extradition Treaty with Cuba prohibits surrender of a fugitive 
for an offense of a political character. Apr. 4, 1904, 33 Stat. 2265, T.S. 440. 
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Being intimately familiar with the conditions for guerilla warfare in Cuba, 
Castro would also realize that it is much easier to defeat insurgents on the 
high seas than after they land. Delay may require a large and expensive 
expedition to locate and eliminate them. 

These are all factors Cuba will consider in any decision as to time and 
method of self-defense against insurgents, and they must be considered in 
any review of such a decision to determine its compliance with the require- 
ments of international law. 


V. SUMMARY AND CONCLUSIONS 


Our initial question was whether the seizure by Cuba of a foreign mer- 
chant vessel on the high seas or in foreign territorial waters was permissible 
under the applicable principles of international law. Attempting to answer 
this question required investigation of two bodies of law: the international 
law of piracy and the international law of self-defense. Cuba’s statements 
continually referred to the seized vessels as pirate ships; % however, the 
context of insurgent raids and landings suggest self-defense. 

Cuba’s competence to seize the ships outside her territorial waters, when 
not in hot pursuit, depends on the international rules of piracy rather than 
Cuba’s municipal law. Applying that international law, we found that the 
violent nature of the acts committed by the insurgents met the criterion for 
piracy. While there is a substantial question whether piracy can be commit- 
ted within the territory of a modern State, we concluded the better answer 
was that it could. International law tests the objectives of conduct to separate 
from all violent acts at sea those which are committed for political ends and 
those which are directed only against one State rather than the international 
community as a whole. Based on that test, the insurgents were not pirates 
under international law since their acts were committed to achieve political 
ends. Consequently, there was no authority for Cuba to seize them outside 
her territory. Since we found the insurgents were not pirates, we raised but 
did not answer the question whether Cuba had competence to adjudicate 
regarding the Johnny Express and its personnel seized in foreign territorial 
waters without a tender of ship and personnel to the territorial government. 

Since the seizure was not permissible under the international law of pi- 
racy, we next looked at the international law of self-defense and whether the 
use of coercion in this case met the required standards of necessity and 
proportionality. In discussing this issue, it was found useful to picture a 





94. Application of the law of piracy is advantageous for Cuba since it would permit 
arrest of the insurgent personnel on the high seas for the purpose of bringing them 
back for trial, and the ship need not be on a hostile mission at the time of seizure 
so long as it is still under the control of persons guilty of piracy. Article 4, 
Harvarp ResearcuH; article 17, High Seas Conv. Captain Villa, the master of the 
Johnny Express, was one of the few persons Cuba retained for trial. 
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spectrum of imminence. The more immediate the threat, the higher the level 
of coercion permissible in self-defense. Conversely, the more remote the 
threat, the less the level of coercion which would still be permissible under 
the standard of proportionality. 

Next we analyzed the specific fact situation. We found that Cuba possessed 
a tremendous military power advantage over the insurgents. This power 
surplus is a factor to be considered on the imminence spectrum. However, 
the relative elusiveness of insurgents as a target for countering coercion must 
also be considered. 

Cuba’s objective—to prevent any landings or raids by insurgents—is de- 
signed to protect values shared by most governments. However, the methods 
used to obtain that objective—the seizure of vessels probably not on a 
mission hostile to Cuba at the time—with one vessel being in foreign terri- 
torial waters—seeks to extend the scope of power enjoyed by Cuba at the 
expense of the power of other governments interested in the outcome, 
namely, the United States, Panama, and the Bahama Islands. 

We considered the conditions under which Cuba presently operates in the 
world arena. These conditions emphasized Cuba’s need to deal with insurgen- 
cies before they have an opportunity to grow. 

We considered the methods used in this case and found that visit and 
search by a warship were permissible on the high seas in self-defense when 
there were reasonable grounds to suspect the vessel being searched was 
engaged in a mission hostile to the government of the target State. However, 
visit and search under the circumstances of the Johnny Express, even if on a 


hostile mission, would not be permissible in foreign territorial waters such as 
the Bahamas. The threat is not sufficiently imminent to permit that method of 
coercion rather than others utilizing less violence. Seizure would be permissi- 


ble on the high seas only if the ship were carrying insurgents or their stores 
for a raid or landing in Cuba. 





Guidelines For Trial Judges: The Two 


Approaches in Argersinger v. Hamlin 


Lieutenant Thomas M. Geisler, Jr., JAGC, USNR* 


In his article Lieutenant Geisler compares the significantly 
different approach and attendant consequences of the concurring 
opinion in Argersinger with the opinion of the Court. He sug- 
gests that, while the rule espoused in the concurring opinion 
would ostensibly conserve the energies of the legal profession, 
such is not necessarily the case. 


ONE OF THE more significant decisions during the October 1971 
term of the United States Supreme Court was Argersinger v. Hamlin,’ which 
dealt with the right to counsel in State misdemeanors and petty offenses. Two 
greatly different approaches were advanced by Mr. Justice Douglas, in the 
opinion of the court, and by Mr. Justice Powell, who concurred in the result 
in an opinion joined by Mr. Justice Rehnquist. The opinion of the court set 
forth the following broad rule:? 


[Albsent a knowing and intelligent waiver, no person may be imprisoned for any 
offense, whether classified as petty, misdemeanor, or felony, unless he was represented 
by counsel at trial. 


The approach of Mr. Justice Powell was markedly different, at least for 
petty offenses.* Mr. Justice Powell agreed that the right to counsel existed in 
all cases involving misdemeanors, that is, offenses punishable by more than 
six months of imprisonment. However, while agreeing that “an indigent 
accused’s need for the assistance of counsel does not mysteriously disappear 
when he is charged with an offense punishable by six months or less,” he did 
not agree that there was a constitutional right to counsel in every such case.‘ 





* Lieutenant Geisler is currently serving as an Appellate Defense Counsel at the 
Navy Appellate Review Activity, Office of the Judge Advocate General. He received 
his J.D. degree from the Harvard Law School in 1968. 


. 407 U.S. 25 (1972). The breadth of the right to counsel in State prosecutions 
discussed therein a fortiori indicates the breadth of the right in Federal prosecu- 
tions. See Part III infra. 

Id. at 37. Mr. Chief Justice Burger, though not agreeing with the entirety of the 
opinion of the Court, did endorse the broad rule announced therein. 

. The term “petty offense” as used by Mr. Justice Powell “means any offense where 
the authorized imprisonment does not exceed six months,” as well as any offense 
“not punishable by imprisonment, regardless of the amount of the fine that might 
be authorized.” 407 U.S. 25, 45 n.2 (1972). 

. Id. at 47. 
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Rather, he urged that the Court adopt, for petty offenses, a case-by-case rule 
that “due process” requires counsel in those instances where counsel is 
necessary to assure a fair trial.5 

Aside from their substantive merits, the two positions illustrate greatly 
differing approaches in providing guidance for trial courts. Any Supreme 
Court or other appellate-court decision ordinarily determines the rights of 
the immediate parties to the suit. In addition, however, a decision provides, 
or should provide, coherent and manageable rules of law to guide lower 
courts in the myriad of complex factual situations which come before them. 
This, indeed, may be the primary importance of such a decision. As the late 
Professor Henry M. Hart once wrote: 


It will be seen that what matters about Supreme Court opinions is not their quantity 
but their quality. And it will be seen that the test of the quality of an opinion is the 
light it casts, outside the four corners of the particular lawsuit, in guiding the 
judgment of the hundreds of thousands of lawyers and government officials who have 
to deal at first hand with the problems of everyday life and of the thousands of 
judges who have to handle the great mass of the litigation which ultimately 
develops.® 
This article will discuss the two positions previously mentioned from the 
Argersinger decision, the roots of these two propositions in previous Su- 
preme Court decisions, and the problems of practical application of the two 
approaches in trial courts. It will be concluded that, while both positions 
impose additional burdens upon the trial judge, that suggested by Mr. Justice 
Powell would result in considerably greater burden upon the trial judge, 


such as might significantly offset any savings in the use of lawyers under the 
latter rule. 


I. ARGERSINGER AND MILITARY Law 


No final judicial determination of whether Argersinger applies to military 
law in general and to the summary court-martial in particular has been made 
as of this writing. The United States Court of Military Appeals now has 
before it several cases dealing with this issue.” Since the issue is currently 
being decided in the courts, a discussion of the merits of that issue in the 
present article would not be of particular value. Some discussion of the 
positions taken by the various military services to date may, however, be of 
interest. In addition, a brief outline of some of the contexts in which Arger- 
singer-related issues may arise is presented below. 

The various military services have taken differing positions on the applica- 
bility of Argersinger to military law generally, and, in particular, to the 


5. Id. 

6. Hart, Foreword: The Time Chart of the Justices. The Supreme Court, 1958 Term, 
73 Harv. L. Rev. 84, 96 (1959). 

7. E.g., United States v. Alderman, No. 26,342 (USCMA, petition granted, Jan. 2, 
1973) and United States v. O’Brien, No. 25,970 (USCMA, petition granted, Oct. 3, 
1972). : 
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summary court-martial, which carries a maximum punishment of confine- 
ment at hard labor for one month in addition to other punishments. The 
Navy has concluded that Argersinger is “not applicable to the military 
court-martial, and . . . no change in summary court-martial procedure is 
warranted.” ® The Army, however, has made provision for counsel to be 
made available at all courts where confinement is adjudged.!° The Air Force 
has for some time provided counsel at all summary courts-martial, if re- 
quested and if reasonably available.! 

At the time of this writing three civil cases dealing with the Argersinger 
issue which involve military petitioners are in the process of litigation. In all 
three cases, Daigle v. Warner,!2 Long v. Warner,!* and Betonie v. Sizemore, 
the plaintiffs by writ of habeas corpus complained of illegally imposed 
confinement—sentences awarded by summary courts-martial which included 
a period of confinement at which proceedings they were neither represented, 
nor afforded a right to be represented, by counsel. Although Long and 
Betonie are still pending, the United States District Court for the District of 
Hawaii in Daigle held Argersinger applicable to summary court-martial pro- 
ceedings and ordered the conviction of copetitioner Crosby set aside.’® The 
case is presently on appeal to the Ninth Circuit Court of Appeals.*® 

The jurisdiction of the United States Court of Military Appeals is ordinar- 
ily limited to cases involving punishment which includes a punitive discharge 
or confinement for one year or more.!7 Thus, the Argersinger-related cases 
now pending before that court involve use of a previous summary court-mar- 
tial in some fashion at a later special or general court-martial.!® There exist 
at least four distinct categories of such use: 


1, As a Trigger for the “Escalator” Clause. In this context, the summary conviction 
is used to permit imposition of a bad-conduct discharge which could not otherwise be 
imposed, under the provisions of the so-called “escalator” clause of the Table of 
Maximum Punishments, paragraph 127c, Manual for Courts-Martial, 1969 (Rev.). The 
situation is analogous to that in Burgett v. Texas, ** where uncounseled prior convic- 
tions were used in connection with a recidivist statute which increased the maximum 
punishment at a later trial. 





. UCMI, art. 20, 10 U.S.C. § 820 (1970). 

. Naval Speedletter JAG :202:DAM:cl Ser: 6700, dated 16 Aug. 1972. 

. DAJA message 101203Z July 72, subject: Sentence to Confinement and DAJA—MJ 
1972/12684 dated 11 Aug. 1972, subject, Sentence to Confinement. 

. Arr Force Manuat, 111-1, para. 3-6c, dated 26 Mar. 1971. 

. Civil No. 72-3603 (D. Hawaii, Aug. 23, 1972). 

. Civil No. 72-489-N (S.D. Calif. filed Dec. 15, 1972). 

. Civil No. 72-712-Civ-J-S (M.D. Fla., filed 4 Oct. 1972). 

. The court denied Daigle relief, finding that he had knowingly waived his right to 
counsel. 

. Warner v. Crosby, No. 72-2801 (9th Cir., filed 27 Dec. 1972). 

. UCM, arts. 66 and 67, 10 U.S.C. § 866, 867 (1970). 

. In contrast, the petitioners in Daigle v. Warner, civil no. 72-3603 (D. Hawaii, 
Aug. 23, 1972) sought habeas corpus relief from summary court-martial convic- 
tions. 


. 389 U.S. 109 (1967). 
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2. As an Aggravating Previous Conviction. In this context, the summary court-mar- 
tial conviction is introduced to increase the likelihood of a more severe sentence, 
although the maximum possible punishment is not changed.” 


3. As a Support for Guilt. For example, the summary court-martial conviction may 
be used to impeach the credibility of the accused’s testimony.” 


4. As the Predicate for a Charge. Thus, for example, the accused may be charged 
with escape from confinement imposed by sentence of summary court-martial. If the 
confinement is illegal, however, the accused may not be convicted of that charge.” 


As of this writing, the cases pending before the Court of Military Appeals 
involve the “escalator” clause”? and “simple aggravation” 4 situations de- 
scribed above. 

Should the ultimate judicial determination be that Argersinger does indeed 
apply to military law, other issues might be expected to arise as to the precise 
limits of that doctrine in a military context. Thus, the Supreme Court in 
Argersinger spoke variously of “imprisonment” and “loss of liberty.” 25 The 
question thus arises whether other punishments in the military system might 
be considered as “deprivations of liberty” and be proscribed by Argersinger. 
Such punishments might include, for example, punitive restriction and hard 
labor without confinement.2¢ Furthermore, the question exists whether Arger- 
singer would apply as well to article 15, UCMJ, proceedings, which may 
result in such punishments as correctional custody, punitive restriction, and 
confinement on bread and water or on diminished rations.’ Other issues 
might also be expected to arise. 

It is hoped that the following discussion of the two approaches taken by 
Mr. Justice Douglas and by Mr. Justice Powell in Argersinger may be of 
general interest to the military practitioner. Further, if the final determina- 
tion is that Argersinger does apply in military law, then questions similar to 
those posed above will have to be answered based upon analysis of the 
opinion of the court. Although there will be certain difficulties in determining 
the exact boundaries of the Argersinger doctrine in a military context, 
application of the approach taken by Mr. Justice Douglas would ultimately 
appear to place less of a burden upon the trial court than would the ap- 
proach taken by Mr. Justice Powell. 





. See United States v. Tucker, 404 U.S. 443 (1972); United States v. Slack, 12 
USCMA 244, 30 CMR 244 (1961) ; MCM, 1969 (Rev.), para. 755. 

. 405 U.S. 473 (1972). 
MC, 1969 (Rev.), para. 174. 

. E.g., United States v. Alderman, No. 26,342 (USCMA, petition granted Jan. 2, 
1973). 

. E.g., United States v. O’Brien, No. 25,970 (USCMA, petition granted Oct. 3, 
1972). 

. E.g., 407 U.S. 25 at 37, 38 (1972). 

. UCM], art. 20, 10 U.S.C. § 820 (1970). 

. UCMJ, art. 15, 10 U.S.C. § 815 (1970). Confinement on bread and water or on 
diminished rations may be imposed for a maximum of three days and only upon 
persons attached to or embarked on a vessel. 
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II. ARGERSINGER Vv. HAMLIN 
A. The Setiing of the Case 


Jon Richard Argersinger was convicted, in the absence of counsel and 
upon his plea of guilty, in the County Judge’s Court, Leon County, Florida, 
of carrying a concealed weapon, an offense punishable by up to six months’ 
imprisonment and a $1,000.00 fine under Florida law.28 He was sentenced to 
pay a fine of $500.00 and, in default of payment of the fine, to be imprisoned 
for three months.?® While so imprisoned, he filed a petition for habeas 
corpus in the Florida Supreme Court.®° In the petition he asserted that his 
right as an indigent to appointed counsel had been violated by the trial court. 
The Florida Supreme Court, in a four-to-three decision,*! denied relief, hold- 
ing that the right to counsel did not extend to offenses punishable by six 
months’ or less imprisonment. In its decision, the Florida Supreme Court 
attempted to strike a compromise between its own previous decisions,*” 
which had held the right to counsel to exist only in felonies, and various 
decisions of the Federal courts in the Fifth Circuit®* which had extended the 
right to counsel in cases involving offenses punishable by as little as ninety 
days’ imprisonment. The Florida Supreme Court attempted to resolve this 
conflict by adopting the Federal court decision which it felt best represented 
the standard which the United States Supreme Court might ultimately 
announce. In this regard, the analogy between the right to counsel and the 
right to trial by jury was persuasive to the majority of the Florida Supreme 


Court.* Argersinger’s petition for certiorari was thereafter granted by the 
United States Supreme Court.*¢ 





. Supreme Court App. at 4, 5, Argersinger v. Hamlin, 407 U.S. 25 (1972). The 
offense alleged was a violation of § 790.01(1), Fla. Stat., as amended, 1969 Laws 
OF Forma, ch. 69-306. 

. Supreme Court App. at 4, 5, Argersinger v. Hamlin, 407 U.S. 25 (1972). 

. The petition is reprinted in Supreme Court App. at 1, 2, Argersinger v. Hamlin, 
407 U.S. 25 (1972). 

. Argersinger v. Hamlin, 236 So.2d 442 (1970). 

. Fish v. State, 159 So.2d 866 (Fla. 1965) ; Watkins v. Morris, 179 So.2d 348 (Fla. 
1965) ; State ex rel. Taylor v. Warden, 193 So.2d 606 (Fla. 1967). 

. Harvey v. Mississippi, 340 F.2d 263 (5th Cir. 1965); McDonald v. Moore, 353 
F.2d 106 (5th Cir. 1965) ; Boyer v. Orlando, 406 F.2d 966 (Sth Cir. 1968) ; James 
v. Headley, 410 F.2d 325 (5th Cir. 1969) ; Shepherd v. Jordan, 425 F.2d 1174 (5th 
Cir. 1970). 

. Brinson v. State, 273 F. Supp. 840 (S.D. Fla. 1967). 

. Duncan v. Louisiana, 391 U.S. 145 (1968); see also Baldwin v. New York, 399 
U.S. 66 (1970), which was decided shortly after the Florida Supreme Court’s 
decision in Argersinger. 

. 401 U.S. 908 (1971). 
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B. The Opinion of the Court: The Categorical Approach 


The Supreme Court reversed the judgment of the Florida Supreme 
Court.*? In the opinion of the court, written by Mr. Justice Douglas, the 
majority first observed that the sixth amendment contained certain funda- 
mental guarantees applicable in “all criminal prosecutions” and that, among 
those guarantees, were the rights to a public trial, to be informed of the 
charges against one, to compulsory process for obtaining witnesses, and to 
cross-examine the witnesses against one.** The Court noted that it had pre- 
viously affirmed the existence of such rights even in relatively petty cases.*® 

The majority concluded that the right to counsel at trial belongs within 
this category of rights essential in petty cases even though the right to trial 
by jury does not. The latter right had been limited to trials where the 
potential punishment was imprisonment for six months or more.‘® In this 
regard, the majority noted that (presumably unlike the right to counsel) 
there existed a fair alternative to the right to jury trial, namely, trial by 
judge alone.*' Further, the histories of the rights were quite dissimilar. The 
opinion interpreted the historical data as indicating the common law at the 
time of the American revolution perceived the existence of the right to 
counsel in cases involving petty offenses.‘? The analogy with the right to trial 
by jury, upon which the Florida Supreme Court had relied, was therefore 
rejected. 

The majority then discussed its earlier cases** affirming the existence of 
the right to counsel where the specific offenses had been felonies, capital and 
noncapital, and noted that, while those cases had involved felonies, their 
“rationale has relevance to any criminal trial where an accused is deprived of 
his liberty.” 4 For, as the Court noted, even the small and apparently simple 
case may in truth bristle with constitutional and other legal issues.‘® The 
Court further observed that the services of a lawyer were needed even in 





37. On remand, the Florida Supreme Court vacated the conviction and returned the 
cause to the trial court for a new trial. Florida ex rel. Argersinger v. Hamlin, No. 
39,309 (Fla. July 26, 1972). The prosecution against Argersinger was ultimately 
abandoned. Telephone conversation with J. Michael Shea, counsel for Argersinger, 
on 13 October 1972. 

407 U.S. 25, 27, 28 (1972). 

. E.g., In re Oliver, 333 U.S. 257 (1948) ; District of Columbia v. Clawans, 300 U.S. 
617 (1937). 

. See cases cited at note 35, supra. 

. 407 U.S. 25, 29 (1972). 

. Id. at 30. 

. Powell v. Alabama, 287 U.S. 45 (1932); Gideon v. Wainwright, 372 U.S. 335 
(1963). See Part III, infra. 

407 U.S. 25, 32 (1972). 

. Id. at 33. The majority illustrated the point with the trial of vagrancy cases. In a 
military context, it might be observed that even the offense of unauthorized 
absence may contain complex legal issues. E.g., United States v. Timmins, 21 
USCMA 475, 45 CMR 249 (1972); United States v. Harris, 21 USCMA 590, 45 
CMR 354 (1972). 
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guilty-plea cases, since otherwise an accused might plead guilty without truly 
knowing what he was doing.‘* Furthermore, the majority continued, the 
volume of misdemeanor litigation often caused an “obsession for speedy 
disposition regardless of the fairness of the result.” 47 

The majority thus concluded: 


We must conclude, therefore, that the problems associated with misdemeanor and 
petty offenses often require the presence of counsel to insure the accused a fair trial. 
Mr. Justice POWELL suggests that these problems are raised even in situations 
where there is no prospect of imprisonment. Post, at . We need not consider 
the requirements of the Sixth Amendment as regards the right to counsel where loss 
of liberty is not involved, however, for here, petitioner was in fact sentenced to jail. 
And, as we said in Baldwin v. New York, 399 U.S., at 73, 90 S.Ct., at 1890: “[TJhe 
prospect of imprisonment for however short a time will seldom be viewed by the 
accused as a trivial or ‘petty’ matter and may well result in quite serious repercus- 
sions affecting his career and his reputation.” 


We hold, therefore, that absent a knowing and intelligent waiver, no person may be 
imprisoned for any offense, whether classified as petty, misdemeanor, or felony, unless 
he was represented by counsel at his trial. 


The rule thus enunciated by the Supreme Court is a pervasive one, applica- 
ble in a relatively definite category of cases. It applies in every case which 
“involves” imprisonment.‘® The rule requires that a judge, prior to trial, 
evaluate whether a particular accused is likely to deserve imprisonment, 
should he be convicted. In the words of Mr. Justice Douglas, the judge “will 
have a measure of the seriousness and gravity of the offense and therefore 


know when to name a lawyer to represent the accused before the trial 
starts.” 5° The rule does not, however, require the judge to weigh other 
factors, such as whether in truth there are legal or factual issues in dispute in 
the case which would particularly call for the services of legal counsel for the 
accused. Rather, the rule applies to certain categories of criminal prosecu- 
tions, and the determination hinges upon whether the case “involves” con- 
finement. 





46. 407 U.S. 25, 34 (1972). 

47. Id. at 34-36. 

48. Id. at 36, 37 (footnotes omitted.) 

49. “Relatively definite” means only that some litigation may arise as to the precise 
bounds of the category enunciated in Argersinger. Thus, trials for offenses 
“involving” confinement might mean either trials where the option of a jail 
sentence has not been foreclosed or it might mean trials which actually result in 
confinement. Similarly, the general term “deprivation of liberty,” rather than 
“imprisonment,” is used at some points in the decision. E.g., 407 U.S. at 37, 38, 
40, 51. In certain systems of jurisprudence there may be forms of deprivation of 
liberty other than imprisonment. Thus, in military law, punitive restriction is 
considered deprivation of liberty in a number of contexts. It is “restraint” for the 
purposes of speedy-trial motions. United States v. Williams, 16 USCMA 589, 37 
CMR 209 (1967). Even restriction imposed under article 15 proceedings (10 
U.S.C. § 815) is explicitly described as “the least severe form of deprivation of 
liberty” in the Manual for Courts-Martial, MCM, 1969 (Rev.), para. 131c(2). 

50. 407 U.S. 25, 40 (1972). 
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C. The Opinion of Mr. Justice Powell: The Case-By-Case Approach 


The approach taken by Mr. Justice Powell in his opinion concurring in the 
result differs sharply from that of the majority opinion. His starting point 
was the general concept of “due process” under the fourteenth amendment 
and not the sixth-amendment right to counsel. While he agreed with the 
majority that an “indigent accused’s need for the assistance of counsel does 
not mysteriously disappear when he is charged with an offense punishable by 
six months or less,” §! he was not prepared to find the existence of the right 
to counsel in all petty offenses punishable by confinement. Rather, he sug- 
gested a case-by-case analysis of the need for an attorney in the individual 
prosecution, using fourteenth-amendment “due process” as the touchstone :5? 


There is a middle course, between the extremes of Florida’s six-month rule and the 
Court’s rule, which comports with the requirements of the Fourteenth Amendment. I 
would adhere to the principle of due process that requires fundamental fairness in 
criminal trials, a principle which I believe encompasses the right to counsel in petty 
cases whenever the assistance of counsel is necessary to assure a fair trial. 


Mr. Justice Powell observed that serious consequences might attend con- 
victions not punishable by imprisonment. Thus, for example, loss of a driv- 
er’s license could severely hamper the livelihood of numerous persons. He 
therefore suggested that deprivation of property without appointed counsel 
for indigents might, in some prosecutions, amount to deprivation of due 
process.53 He noted that, in his view, the rule of the majority was “mechanis- 
tic,” since, while “counsel is often essential to a fair trial, this is by no means 


a universal fact.” 54 He further observed that, in many States, misdemeanors 
were tried before lay judges in a relatively informal atmosphere where the 
prosecution was not vigorous. In such circumstances, he continued, it was 
inaccurate to say that no defendant can obtain a fair trial without counsel.®5 

Mr. Justice Powell stated that, while the simplest rule would be simply to 
require counsel in all prosecutions, such a solution would have an extremely 
adverse impact in the administration of justice in the several States.5* He 
further stated that even the more-limited rule announced by the majority 
could have a seriously adverse effect on the administration of justice.®” 


He concluded: 


I would hold that the right to counsel in petty offense cases is not absolute but is one 
to be determined by the trial courts exercising a judicial discretion on a case-by-case 
basis. The determination should be made before the accused formally pleads; many 
petty cases are resolved by guilty pleas in which the assistance of counsel may be 





51. Id. at 47. 
52. Id. 

53. Id. at 48. 
54. Id. at 49. 
55. Id. at 50. 
56. Id. at 50, 51. 
57. Id. at 52. 
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JAG Journal @ XXVII 


required. If the trial court should conclude that the assistance of counsel is not 
required in any case, it should state its reasons so that the issue could be preserved 
for review.™ 


While recognizing that “it is impossible, as well as unwise, to create a 
precise and detailed set of guidelines for judges to follow in determining 
whether the appointment of counsel is necessary to assure a fair trial,” 5° Mr. 
Justice Powell suggested three general factors which a trial judge might 
consider. First, the trial judge should consider the complexity of the changed 
offense. Second, he should consider the probable sentence in the event of a 
conviction. Third, he should consider the individual facts of the case.®° 

Mr. Justice Powell recognized that his proposed rule was similar in certain 
respects to the “special circumstances” rule which governed the right to 
counsel in State felonies under the doctrine of Betts v. Brady,*! a doctrine 
overruled in Gideon v. Wainwright.* He added: 


One of the reasons for seeking a more definitive standard in felony cases was the 
failure of many state courts to live up to their responsibilities in determining on a 
case-by-case basis whether counsel should be appointed. See the concurring opinion 

of Mr. Justice Harlan in Gideon, 372 U.S., at 350-351, 83 S.Ct., at 800-801. But this 

Court should not assume that the past insensitivity of some state courts to the rights 

of defendants will continue.* 


The opinion of Mr. Justice Powell thus differed from that of the majority 
in that it suggested a case-by-case approach rather than the categorical 
approach of the majority, and in that it was founded upon fourteenth-amend- 


ment due process rather than extension of the sixth-amendment right to 
counsel to the States through the fourteenth amendment. 


III. Prior DEcISIONS OF THE UNITED STATES SUPREME COURT 


To place the two differing views in Argersinger in proper perspective, a 
brief review of prior Supreme Court decisions on the same subject may be 
helpful. The issue has arisen with respect to two distinct categories of prose- 
cutions: Federal and State (including local). As to Federal prosecutions, the 
right is firmly established on the bedrock of the sixth amendment. Conse- 
quently, there has been relatively little to litigate. State prosecutions are 
another matter, and they have generated considerable litigation, culminating 
finally in Argersinger. Part of the complexity with regard to State prosecu- 
tions would appear to result from the fact that the Supreme Court has shifted 
from a focus upon fourteenth-amendment “due process” only, to a focus 
which also includes the sixth-amendment right to counsel. 





58. Id. at 63 (footnotes omitted.) 
59. Id. at 64. 

60. Id. 

61. 316 U.S. 455 (1942). 

62. 372 U.S. 335 (1963). 

63. 407 U.S. 25, 65 (1972). 





SUMMER 1973 @ Argersinger v. Hamlin Guidelines 


A. Federal Prosecutions 


The fundamental basis for the right to counsel in Federal prosecutions is, 
of course, the sixth amendment.** The landmark case is Johnson v. Zerbst.** 
Johnson had been convicted in a United States District Court of possessing 
and uttering counterfeit money and had been sentenced to imprisonment for 
eight years. After the period for appeal had expired, Johnson instituted a 
petition for habeas corpus which alleged denial of counsel. The Supreme 
Court established a broad right to counsel in Federal prosecutions, drawn 
from the direct operation of the sixth amendment, and concluded that depri- 
vation of such right could be corrected by habeas corpus. 

Mr. Justice Black, writing the opinion of the Court, first emphasized the 
fundamental nature of the sixth-amendment guarantees: 


The Sixth Amendment guarantees that: “In all criminal prosecutions, the accused 
shall enjoy the right * * * to have the Assistance of Counsel for his defence.” This 
is one of the safeguards of the Sixth Amendment deemed necessary to insure 
fundamental human rights of life and liberty. Omitted from the Constitution as 
originally adopted, provisions of this and other Amendments were submitted by the 
first Congress convened under that Constitution as essential barriers against arbitrary 
or unjust deprivation of human rights. The Sixth Amendment stands as a constant 


admonition that if the constitutional safeguards it provides be lost, justice will not 
“still be done.” * 


He then described the right to counsel in Federal prosecutions in the follow- 
ing terms: 


The Sixth Amendment withholds from federal courts, in all criminal proceedings, the 
power and authority to deprive an accused of his life or liberty unless he has or 
waives the assistance of counsel. . . . 


Since the Sixth Amendment constitutionally entitles one charged with crime to the 
assistance of counsel, compliance with this constitutional mandate is an essential 


jurisdictional prerequisite to a federal court’s authority to deprive an accused of his 
life or liberty... . 


A court’s jurisdiction at the beginning of trial may be lost “in the course of the 
proceedings” due to failure to complete the court—as the Sixth Amendment re- 
quires—by providing counsel for an accused who is unable to obtain counsel, who has 


not intelligently waived this constitutional guaranty, and whose life or liberty is at 
stake.” 


It should be noted that the Court’s language in Johnson speaks broadly of 
the right to counsel for an accused “whose life or liberty is at stake,” without 
regard to whether the offense is a felony, misdemeanor, or petty offense. Rule 
4A, Federal Rules of Criminal Procedure, provides a similarly sweeping 





64. “In all criminal prosecutions, the accused shall enjoy the right . .. to have the 
Assistance of Counsel for his defence.” 

65. 304 U.S. 458 (1938). 

66. Id. at 462 (footnotes omitted). 

67. Id. at 467-68 (footnotes omitted). 
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statement of the right to counsel in civilian Federal prosecutions.® It is 
evident that this Rule arose from a broad view of the constitutional rule 
required by the sixth amendment and Johnson. 

That no distinction exists as to the right to counsel in petty offenses, 
misdemeanors, or felonies is further illustrated by the decision of the Court 
of Appeals for the District of Columbia in Evans v. Rives."° In that case the 
accused was convicted of nonsupport of a minor child and sentenced to one 
year in prison by the Juvenile Court. The Court of Appeals rejected the 
district court’s argument that the right to counsel applies only in cases 
involving “serious offenses:” 


[Slo far as the right to the assistance of counsel is concerned, the Constitution draws 
no distinction between loss of liberty for a short period and such loss for a long one. 


B. State Prosecutions 


The Federal right to counsel in State prosecutions has had a considerably 
more complicated history. In earlier cases, the Court focused upon the 
rather fluid concept of fourteenth-amendment “due process” as the basis 
for such a right. The Court, particularly in Betts v. Brady,’ tended to 
approach the matter on a case-by-case basis. Finally, in Gideon v. Wain- 
wright,”* the majority of the Court concluded that the right to counsel, 
which was announced in the sixth amendment, was a part of fundamental 
“due process” in the fourteenth amendment and therefore bound the States. 
In Gideon, the Court enunciated a broad rule which affirmed the existence 
of the constitutional right to counsel in State courts, at least in felony cases. 

The first major case was Powell v. Alabama," where the accused had been 
convicted of rape and sentenced to death.”® It appeared that the accused was 
from a State other than Alabama, and, consequently, he was having a difficult 
time obtaining counsel through friends and relatives.7* Further, the trial 
judge had not specifically appointed a lawyer to represent the accused.”” The 





68. “Every defendant who is unable to obtain counsel shall be entitled to have 
counsel assigned to represent him at every stage of the proceedings from his 
initial appearance before the commissioner or the court through appeal, unless he 
waives such appointment.” Rule 44(a), as amended in 1966. The older rule did 
not appreciably differ, for present purposes. For the scope of the rules, see Fed. 
R. Crim. P. 1, 54. But compare Rules of Procedure for the Trial of Minor 
Offenses Before United States Magistrates, 91 S.Ct. 2297-306, and Mr. Justice 
Black’s dissenting opinion thereto, 91 S.Ct. 2306-10. 

. Notes of Advisory Committee on Rules, Fed. R. Crim. P. 44 nn. 
. 126 F.2d 633 (1942). 
. Id. at 638. 
316 U.S. 455 (1942). 
. 372 U.S. 335 (1963). 
287 U.S. 45 (1932). 
. Id. at 50. 
. Id. at 52, 53. 
. Id. at 53. 
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opinion of the Court, written by Mr. Justice Sutherland, discussed both the 
right to obtain counsel of one’s own choice and also the right to appointed 
counsel. The Court concluded that both such rights were violated in the case 
before them. The Court appears to have endorsed the right to secure counsel 
of one’s choice as inherent in any case.”® The Court was more cautious as to 
the right to appointed counsel. After reciting the accused’s illiteracy and 
youth, the circumstances of public hostility, the absence of friends and 
relatives nearby, and “above all,” that all the defendants “stood in deadly 
peril of their lives,” the Court concluded :7° 


. we are of opinion that, under the circumstances just stated, the necessity of 
counsel was so vital and imperative that the failure of the trial court to make an 
effective appointment of counsel was likewise a denial of due process within the 
meaning of the Fourteenth Amendment. Whether this would be so in other criminal 
prosecutions, or under other circumstances, we need not determine. 


The Powell decision might have been taken to mean that even capital offenses 
were to be tested on a case-by-case basis to determine whether the right to 
counsel existed. It appears, however, that the rule was early interpreted as 
an absolute right to counsel in capital trials.8° 

The second major case is Betts v. Brady,®! which specifically adopted both 
the fluid “due process” approach and the case-by-case approach, later de- 
scribed as the “special circumstances” rule.®? Betts had been tried and con- 
victed of robbery in the Maryland State court. His request for counsel had 
been refused by the trial judge, who informed him that County “practice” 
was to appoint counsel in murder and rape cases only. The accused was 
sentenced to imprisonment for eight years.®* 

The Supreme Court, in considering his claim of denial of counsel, ana- 
lyzed the issue in the following terms:* 


Was the petitioner’s conviction and sentence a deprivation of his liberty without due 
process of law, in violation of the Fourteenth Amendment, because of the court’s 
refusal to appoint counsel at his request? 


The Sixth Amendment of the national Constitution applies only to trials in federal 
courts. The due process clause of the Fourteenth Amendment does not incorporate, as 
such, the specific guarantees found in the Sixth Amendment although a denial by a 
state of rights or privileges specifically embodied in that and others of the first eight 
amendments may, in certain circumstances, or in connection with other elements, 
operate, in a given case, to deprive a litigant of due process of law in violation of the 
Fourteenth. Due process of law is secured against invasion by the federal Government 
by the Fifth Amendment and is safeguarded against state action in identical words 


Id. at 71. 

. Id. 

. See, e.g., Avery v. Alabama, 308 U.S. 444, 445 (1940) ; Bute v. Illinois, 333 U.S. 
640, 674, 676 (1948) ; Uverges v. Pennsylvania, 335 U.S. 437 (1948). 

. 316 U.S. 455 (1942). 
See concurring opinion of Mr. Justice Harlan in Gideon v. Wainwright, 372 U.S. 
335, 350 (1963). 
316 U.S. 455-57 (1942). 
Id. at 461-62 (footnotes omitted.) 
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by the Fourteenth. The phrase formulates a concept less rigid and more fluid than 
those envisaged in other specific and particular provisions of the Bill of Rights. Its 
application is less a matter of rule. Asserted denial is to be tested by an appraisal of 
the totality of facts in a given case. That which may, in one setting, constitute a 
denial of fundamental fairness, shocking to the universal sense of justice, may, in 
other circumstances, and in the light of other considerations, fall short of such 
denial. In the application of such a concept there is always the danger of falling into 
the habit of formulating the guarantee into a set of hard and fast rules the 
application of which in a given case may be to ignore the qualifying factors therein 
disclosed. 

Accordingly, the Supreme Court concluded that, viewing the particular 
circumstances of the case before them, the failure to appoint counsel for 
Betts did not constitute a denial of due process.*® 

This “special circumstances” rule was overruled in Gideon v. 
Wainwright.2* Gideon had been convicted of a felony and sentenced to 
imprisonment for five years. At trial, his request for counsel was denied by 
the judge, who stated that Florida law required appointment of counsel only 
in capital cases.87 The Supreme Court majority in Betts had been unwilling 
to conclude that the right to counsel at trial as such was imbedded within the 
general concept of “due process.” That conclusion was specifically rejected 
by the Court, speaking through Mr. Justice Black. After a reconsideration of 
the historical background of the right to counsel, the Court concluded that 
the Court in Betts had “made an abrupt break with its own well-considered 
precedents,” ® and that the right to counsel at trial was indeed “fundamental 
and essential to a fair trial.” ®® Thus, Gideon established the right to counsel, 
including appointed counsel, at least in all felony prosecutions in the States. 
Since Gideon had involved a felony, the question whether a right to counsel 
existed in lesser cases remained to be explicitly discussed. 

Mr. Justice Harlan, in a concurring opinion, interpreted both Powell and 
Betts as establishing a “special circumstances” rule founded upon due proc- 
ess for determining the right to counsel in capital and noncapital cases. As 
Mr. Justice Harlan noted, the right to counsel in capital cases soon hardened 
into an absolute right.®° 

As to the “special circumstances” rule for noncapital cases, Mr. Justice 
Harlan remarked as follows: 


In noncapital cases, the “special circumstances” rule has continued to exist in form 
while its substance has been substantially and steadily eroded. In the first decade 
after Betts, there were cases in which the Court found special circumstances to be 
lacking, but usually by a sharply divided vote. However, no such decision has been 
cited to us, and I have found none, after Quicksall v. Michigan, 339 U.S. 660, 70 
S.Ct. 910, 94 L.Ed. 1188 decided in 1950. At the same time, there have been not a 


. Id. at 472-73. 

. 372 U.S. 335 (1963). 

. 372 U.S. 335-37 (1963). 
Id. at 344. 

. Id. at 342. 

. Id. at 349-50. 
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few cases in which special circumstances were found in little or nothing more than 
the “complexity” of the legal questions presented, although those questions were 
often of only routine difficulty. The Court has come to recognize, in other words, that 
the mere existence of a serious criminal charge constituted in itself special circum- 


stances requiring the services of counsel at trial. In truth the Betts v. Brady rule is 
no longer a reality. 


This evolution, however, appears not to have been fully recognized by many state 
courts, in this instance charged with the front-line responsibility for the enforcement 
of constitutional rights. To continue a rule which is honored by this Court only with 
lip service is not a healthy thing and in the long run will do disservice to the federal 
system.” 


IV. THE Two Views In Argersinger As PRACTICAL GUIDELINES FOR LOWER 
Courts 


From the preceding discussion of pre-Argersinger decisions, it is perhaps 
possible to place the two principal competing views in Argersinger into 
perspective. The majority opinion resembles Gideon in its reliance upon the 
right to counsel in the sixth amendment as well as the provisions of the 
fourteenth amendment. Similarly, the majority opinion in Argersinger re- 
jected a case-by-case approach in petty offenses, much as the Court in Gideon 
had rejected the case-by-case “special circumstances” rule in felonies. Fur- 
thermore, it may be maintained that the net effect of the language used in 
Argersinger is to bring the principle regarding counsel in State prosecutions 
into congruence with the principle regarding counsel in Federal prosecutions, 
as stated in the sweeping language of Johnson v. Zerbst.*? It would seem that, 
in civilian courts, “deprivation of liberty” is equivalent to “imprisonment.” 
Therefore, the effect of Powell, Gideon, and Argersinger would appear to be 
that “The Sixth Amendment [via the Fourteenth] withholds from [State] 
courts, in all criminal proceedings, the power and authority to deprive an 
accused of his life or liberty unless he has or waives the assistance of 
counsel,” to paraphrase Johnson.®* 

The approach of Mr. Justice Powell, on the other hand, is derived from the 
same regard for “due process” as the relatively flexible legal concept which 
generated the majority opinion in Betts. Furthermore, Mr. Justice Powell 
advocates a “case-by-case” determination of whether counsel is required in 
the particular case. 

How do these two “rules,” the one in the opinion of the Court and the 
other in the opinion of Mr. Justice Powell, fulfill the function of “guiding the 
judgment . . . of the thousands of judges who have to handle the great mass 
of the litigation which ultimately develops?” % One of Mr. Justice Powell’s 
criticisms of the majority rule is that it could have a “seriously adverse 





91. Id. at 350-51 (footnotes omitted.) 
92. See text at notes 60—66 supra. 

93. 304 U.S. 458, 463 (1938). 

94. See text at note 6 supra. 
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impact” on the daily functioning of the criminal justice system, because of 
the increased need for lawyers.® Doubtless, the majority opinion will result 
in an increased need for lawyers. Doubtless also, the trial judge will have the 
additional burden of determining before trial whether he may wish to impose 
imprisonment on the accused. The approach of Mr. Justice Powell, however, 
likewise entails very substantial burdens upon the judicial system—burdens 
that might have a “seriously adverse impact” on the system. The pretrial 
determination by the judge under the majority rule is simple compared with 
the extremely complex determination which the judge would be required to 
make using Mr. Justice Powell’s rule. Indeed, in practice, the burdens might 
well prove so intolerable that, like the Betts special-circumstances rule, such a 
rule would eventually have to be abandoned. It would appear that the major- 
ity rule, even if overbroad in some aspects, is nonetheless preferable to the 
rule of Mr. Justice Powell as a coherent and easily applied standard which 
will minimize the extra burden upon trial judges (and appellate judges) . 

The trial judge under the majority Argersinger rule must undertake the 
new burden of determining prior to trial whether the case will be treated as a 
“confinement” or “‘nonconfinement” case. The criterion implied in the opin- 
ion of the court is “the seriousness and gravity of the offense.” %* The 
opinion of Mr. Chief Justice Burger, concurring in the result, suggested 
additional considerations in this determination. He suggested that, in jury 
cases, the prosecutor might be able to give the judge relevant information, 
such as the accused’s prior record. While recognizing that this is a burden on 
judges, Mr. Chief Justice Burger concluded that “the prediction is not one 
beyond the capacity of an experienced judge.” %7 

Once the judge makes his determination, it is rather difficult to envision 
the issue being the subject of a substantive appeal. If a judge provides 
counsel but then decides that imprisonment is inappropriate, the accused has 
certainly not been harmed. On the other hand, if a judge had not provided 
an accused with counsel, but at the end of the trial believes that imprison- 
ment would be an appropriate punishment, he would not be able to impose it, 
and again the accused would not have been harmed. In either event, there 
would seem little to appeal. 

The situation is vastly different under Mr. Justice Powell’s suggested rule. 
The added burden on the trial judge is heavy indeed. In fact, it is a burden 
which must be shouldered by the judge in a greater number of cases than 
under the majority rule, since Mr. Justice Powell’s rule would require the 
judge to evaluate even those trial cases involving offenses not punishable by 
imprisonment, as discussed below.®® Mr. Justice Powell himself acknowl- 
edged that it was “impossible, as well as unwise, to create a precise and 





407 U.S. 25, 52 (1972). 
. Id. at 40. 
. Id. at 42. 
See 407 U.S. 25, 47, 48, 64 (1972). 
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detailed set of guidelines for judges to follow in determining whether the 
appointment of counsel is necessary to assure a fair trial.” ® Even the use of 
the three general criteria he did suggest does not substantially lighten the 
load of a trial judge, however. 

The first criterion which Mr. Justice Powell suggests the trial judge should 
consider is the complexity of the offense. In that regard he felt that certain 
offenses, such as traffic-law violations, would rarely raise complex issues such 
as intent or search and seizure. He further suggested that two indices of the 
complexity of an offense were whether the State ordinarily chose to be 
represented by counsel and whether nonindigent defendants chose to retain 
counsel,!° A basic problem with this factor, as commented on by the major- 
ity, is that even ostensibly simple offenses sometimes bristle with complex 
constitutional or other issues. 

The second factor urged by Mr. Justice Powell was the probable sentence 
which might follow conviction. Since even cases for offenses not punishable 
by confinement would be inspected for serious consequences, this factor 
would be considerably more complex than the imprisonment evaluation 
under the majority rule. First, the trial judge would have to determine 
whether any of the possible consequences of conviction, such as loss of a 
driver’s license, might fit within the rubric “serious consequences.” Second, 
he would have to decide whether he wished to preserve the option of any 
discretionary punishment which he deemed a “serious consequence.” Of 
course, if he determined that a necessary consequence of conviction was a 
“serious consequence,” then the second step would be unnecessary. It might 
also be observed that some consequences, such as loss of a driver’s license, 
might be “serious” to some individuals, “not serious” to others, and “argua- 
bly serious” to still others.!® 

The third factor suggested by Mr. Justice Powell is “the individual facts 
peculiar to each case,” which the Justice himself acknowledged to be “the 
most difficult to anticipate.” }°? Examples given by him are the community 
attitude toward a particular accused and the accused’s competency to present 
his own defense. This third factor seems to impose by far the greatest burden 
upon the judge, a burden which would perhaps be more costly than the 
assumed savings in lawyer personnel. The “individual facts” which would be 
pertinent would include the actual facts on the merits of the case. A likely 
result of this burden, if conscientiously shouldered, would be a miniature 
trial, at least in the sense that the prosecution would perforce have to 
indicate to the judge the evidence against the accused. Further, all the legal 
and factual issues in a given case would not necessarily be evident from a 
review of the prosecution evidence. For the job to be done properly, the facts 





99. 407 U.S. 25, 64 (1972). 
100. Id. 
101. Id. 
102. Id. 
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known by the accused should also be considered. This however clearly puts 
the judge and the accused in very difficult positions, most particularly when 
the judge is to be trier of fact. Certainly serious problems, including prob- 
lems of self-incrimination, would arise. In obtaining the information which 
he needs to determine whether any issues exist, the judge would also be 
obtaining information in many instances of an incriminatory nature.’ Yet, 
if no information were obtained from an uncounseled accused, defenses 
might be missed, witnesses might be ignored, issues might be lost. Such an 
evaluation of possible legal or factual issues in a case would most properly 
seem the function of a legally trained person with undivided loyalty toward 
the accused, i.e., counsel. 

Furthermore, the approach of Mr. Justice Powell might well result in the 
imposition of a substantial burden on appellate courts. Whereas the majority 
rule would appear to generate relatively few issues on appeal, the ruling by a 
judge that the “total circumstances” did not appear to require appointment 
of counsel in the particular case would naturally be susceptible to appeal. 
Thus, a not inconsiderable strain would be placed upon the appellate system. 

Mr. Justice Powell noted that his approach was similar to the special 
circumstances rule in Betts. He noted that neither Betts nor Gideon “con- 
trolled,” since both were felony cases, whereas he spoke of petty offenses. It 
may well be, however, that the similarity of the two approaches implies that 
the practical difficulties in administering his proposed rule for petty offenses 
would ultimately prove so burdensome that, like the Betts rule, it would 
eventually be replaced by a categorical rule such as that announced by the 
Argersinger majority. 

In conclusion, it would appear that the majority rule, rather than that 
advanced by Mr. Justice Powell, is best equipped to “guid[e] the judgment 

. . of the thousands of judges who have to handle the great mass of 
litigation which ultimately develops.” 1 Mr. Justice Powell was of the opin- 
ion that his rule would conserve the energies of the legal profession from 
“overbroad” use. This is not altogether certain, since under his view counsel 
might be required in some cases not punishable by imprisonment—cases not 
covered by the majority rule. However, any such savings which might result 
from Mr. Justice Powell’s approach could be largely offset by the additional 
judicial energies required to be expended in the case-by-case rule. The rule 
announced by the majority, though it will mean an increased burden upon 
the trial judge and upon the legal profession as a whole, does at least provide 
relatively definite and easily applicable guidelines for the lower courts to 
follow. That is a not insignificant virtue. 





103. This situation would involve self-incrimination problems, as also do guilty pleas. 


See McCarthy v. United States, 394 U.S. 459 (1969); Boykin v. State, 395 U.S. 
238 (1969). 


104. 407 U.S. 25, 65 (1972). 








The French Claim To The Eastern North 
American Continental Shelf 
Commander James D. Gass, JAGC, USN* 


The diminutive French Islands of St. Pierre and Miquelon, 
located only a few miles off Canada’s Newfoundland coast, have 
assumed an unexpected potential importance to their sovereign 
with the development of deep-water-drilling techniques and 

the possibility of oil beneath the Eastern North American 
continental shelf. In his article Commander Gass discusses the 
inadequacy of the 1968 Continental Shelf Convention in defining 
the limits of claims to the shelf which is exacerbated by the 
proximity of small island possessions to the coast of another 
nation. He advocates a rule whereby competing claims between 
mainland states and a foreign state’s island possessions are 
determined on the basis of their respective land-masses. 


INTRODUCTION 


THE FRENCH ISLANDS of St. Pierre and Miquelon are situated about 
fifteen miles southwest of the Burin Peninsula which juts into the Atlantic 
from the southeasterly portion of Newfoundland. These two islands have for 
over two hundred years served as a North American base for the French 
fishing fleet. With the development of deep water drilling techniques, and 
the promise of oil beneath Eastern North America’s continental shelf,! St. 
Pierre and Miquelon located near the Gulf of St. Lawrence, have suddenly 
assumed a potential value to the French Government far in excess of that 
which their size and previous use would indicate. Based on its sovereignty 
over these two islands, France is claiming extensive areas of the continental 
shelf. Since 1967 Canada and France have sporadically negotiated their 
respective shelf claims, but so far the negotiations have been fruitless.? With 
the advance of technology, which in the foreseeable future may make eco- 
nomically feasible the exploitation of oil at great depths, and the mining of 
other minerals on the continental shelf and perhaps deeper, the problems 
posed by the islands of St. Pierre and Miquelon may be typical of many 
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1. Miller, France Claims Seabed Oil Off Canada Coast, The Sunday Star (Wash- 
ington), April 2, 1972, at A-23, col. 3, “All signs now point to the existence 
of a huge oil basin beneath Eastern North America’s continental shelf, and the 
French government has served notice it wants a big piece of the action.” 

Id., “Canada and France have been holding sporadic negotiations over the Gulf 
of St. Lawrence since 1967, but are not even remotely near agreement.” 
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which will emerge as states assert extensive claims to the oceans’ resources 
based on their sovereignty over small islands in remote areas or adjacent to 
the coasts of foreign states. This article analyzes the problems presented by 
the French Islands and offers a recommended solution to that problem as well 
as some criteria which should be considered when two or more states assert 
claims to the same ocean area. 


I. States INVOLVED IN THE CLaim AND THEIR CHARACTERISTICS 
A. Canada 


Canada is an independent state comprising somewhat over half of the 
North American continent, exclusive of Mexico. It has a population of about 
twenty million people and an area of 3,851,809 square miles.* Its coastline 
(exclusive of irregularities, Hudson Bay and the passages among its north- 
ern islands) is a little over eleven thousand miles.* About forty-five hundred 
miles of this coastline borders the Atlantic Ocean and its continental shelf.* 


B. France 


1. France is located on the European Continent, across the Atlantic from 
Canada and St. Pierre. Since it is a littoral state, it has its own continental 
shelf both in the Mediterranean Sea and the Atlantic Ocean. Although 
France has a population of nearly fifty million people and an area of about 
213,000 square miles,* these factors are not pertinent to its claim of a 
portion of the North American continental shelf, since those claims depend 
solely on the location of St. Pierre and Miquelon on that shelf. 


2. St. Pierre and Miquelon 


St. Pierre and Miquelon are located about three miles apart, and about 
fifteen miles off the southern coast of Newfoundland.” They have a combined 
area of ninety-three square miles and a population of about five thousand.’ 
The two islands comprise a French overseas territory and are administered by 
an Administrator or Governor, who is assisted by a Privy Council made up of 
administrative service chiefs and local leaders from the two islands.® Four 
thousand of the five thousand inhabitants live in St. Pierre, which is the 
capital of the territory and is located on the island of that name.'° 





3. HamMonp MEDALLION Wortp ATLas, (1969), 163. 

4. U.S. Dept. of State, Sovereignty of the Sea, Table II, Page 19 (Geographic 
Bulletin No. 3, rev. Oct. 1969). 

. Id. 

. Supra note 3, at 29. 

. U.S. Dept. of State, Bureau of Intelligence and Research Survey of the French 
Republic 16 (Geographic Bulletin No. 4, 1965). 
Id., at 8. 

. Id., at 17. 

. Id., “In 1960 the population of the territory was estimated at 5,000. Of this 
total, 4,000 lived in Saint-Pierre, the capital of the territory, located on the 
island of the same name.” 
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II. St. Prerre AND MIQUELON As THE Basis Or THE FRENCH CLAIM 
A. Historical Background 


The exact date of discovery of St. Pierre and Miquelon (referred to 
hereafter as St. Pierre) is not known. It is known that France established a 
fishing settlement on the islands in 1604, and ceded the islands to Britain in 
1713." By the Treaty of Paris, dated February 10, 1763, the islands were 
ceded to France upon the conditions that France “. . . engages not to 
fortify the said islands; to erect no buildings upon them, but merely for the 
conveniency of the fishery; and to keep upon them a guard of fifty men only 
for the police.”!2 The British again administered the islands during the 
Napoleonic wars from 1793 until 1814, and returned them to France in the 
First Peace of Paris treaty of May 30, 1814.18 

The islands were settled by the French, and over the years have served as 
a recreation area for the French fishermen and a North American base of 
operations for that industry.!4 Apparently little note had been given St. 
Pierre until the possible existence of oil in that vicinity was realized. 
Although the islands had belonged to France for over 200 years, it was not 
until 1967 that a French head of state visited them.!® 


B. What did Britain cede to France 


Since the French claim to a portion of the continental shelf of North 
America depends solely on its island territories south of Newfoundland, 
it is helpful to determine what Britain ceded to France in 1763. The 
complete text of Article VI of the Treaty of Paris dated February 10, 1763 
is as follows: 


The King of Great Britain cedes the islands of St. Pierre and Miquelon, in full 
right, to his most Christian Majesty, to serve as a shelter to the French Fishermen: 
and his said most Christian Majesty engages not to fortify the said islands; to erect 
no buildings upon them, but merely for the conveniency of the fishery; and to keep 
upon them a guard of fifty men only for the police.” 





11. Id., “French influence began with the establishment of a fishing settlement in 
1604. The islands were ceded to Great Britain in 1713, but were returned to 
France in 1763.” 

12. A. Toynbee, Major Peace Treaties of Modern History, 1648-1967, 310 (1967). 

13. Id., at 502 

14. Supra note 1, “The islanders today are the descendents of the Basque and 
Breton fishermen who used St. Pierre and Miquelon as recreation centers an 
ocean away from home.” 

15. N.Y. Times, July 21, 1967, at 1, col. 7, “President de Gaulle told a cheering 
crowd here today that St. Pierre and Miquelon—those islands that are as French 
as can be—represented France on the threshold of America. 

The President was paying his first visit, and the first by a French head of 
state, to the small islands south of Newfoundland... .” 
. Supra note 12. 
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The provisions of the First Peace of Paris, of May 30, 1814, returning the 
islands to France after the Napoleanic Wars made no changes in the original 
cession, but simply vested in France the same rights she had prior to 1792.1” 
The wording of Article XIII of that Treaty makes clear that Britain is 
speaking only of fisheries and serves to reinforce the obvious inferences to 
be drawn from a reading of Article VI, of the Treaty of Paris. 


The French right of Fishery upon the Great Bank of Newfoundland, upon the 
Coasts of the Island of that name, and of the adjacent Islands in the Gulf of St. 
Lawrence, shall be replaced upon the footing on which it stood in 1792.” 


It is worthy to note that Article VI ceding St. Pierre to France concerns 
only that cession,)® and immediately precedes Article VII in which it is 
stated in part: 

In order to re-establish peace on solid and durable foundations, and to remove 
forever all subject of dispute with regard to the limits of the British and French 
territories on the continent of America; it is agreed, that, for the future, the con-- 
fines between the dominions of his Britannick Majesty, and those of his Christian 


Majesty, in that part of the world, shall be fixed irrevocably by a line drawn along 
the middle of the River Mississippi. . . .” 


The treaty then goes on to specify certain cessions and agreements by 
both Britain and France. It is significant that none of those cessions or 
agreements place restrictions on the use of the territory concerned or limit 
fortifications or construction in those territories. 

The Treaty of Paris (1763) was the final settlement of French and British 
claims to the territories of America. The agreement was made between two 
sovereign states which were traditional enemies and which not infrequently 
engaged in war with one another. They were then, in. effect, dividing up the 
North American Continent. The islands of St. Pierre and Miquelon were 
located far from any other territory which the treaty granted to France. 
They were in fact only fifteen miles from the southern bank of Newfound- 
land and were less than one hundred and fifty miles east of Cabot Strait, 
which is an entrance to the Gulf of St. Lawrence and ultimately the St. 
Lawrence River. If the islands were fortified and suitable harbor facilities 
constructed, they could be of military value in the event of hostilities 
between Britain and France. The possible strategic value of the islands 
would explain why the provisions prohibiting the construction of 
fortifications and the erecting of buildings “. . . but merely for the conven- 
iency of the fishery. . .”, as well as the severe limits on the number of men 
assigned to the island as guards, were inserted in the treaty. The language 
of Article VI and its separation from the other treaty provisions determining 
which territory went to each sovereign, would seem to indicate that, notwith- 

17. Supra note 13. 
18. Id. 


19. Supra note 12. 
20. Id. 
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standing the use of the term “cede”, the cession was in fact for a limited 
purpose, i.e., to permit France to support its fishing fleet off Newfoundland, 
as contrasted to providing any sort of extensive grant to France. 

Another factor for consideration is that no thought had been given to a 
continental shelf in 1763, and Britain no doubt considered thct she was 
sovereign only over the islands and their territorial sea. The situation is not 
unlike that in the Abu Dhabi Arbitration in which Lord Asquith concluded 
that, as late as 1939, a contract referring to all lands and seas did not 
contemplate the continental shelf outside the territorial sea since the concept 
did not emerge until after that date.?! 

It would then be strange indeed, under all the circumstances, for Britain 
to make a sweeping cession to France of any territory in excess of that 
absolutely required to support the fisheries operation. Since no thought 
could have been given to a continental shelf because the concept was not 
recognized at that time, it may be concluded that Britain did not knowingly 
cede any part of the shelf to France in the Treaty of Peace (1763). France’s 
claim to the continental shelf thus cannot be based on cession by Britain. 
Her claim must then depend on her sovereignty over St. Pierre, and the 
extent of her claim is limited by the amount of shelf which appertains to 
those islands either through convention or customary law. 


III. ConvENTION ON THE CONTINENTAL SHELF 


The Convention on the Continental Shelf came into effect on June 10, 
1964.22 Both Canada®* and France®* have acceded to the convention and 
each have made reservations and declarations on the occasion of their 
accession as permitted by Article 12 of the Convention.”® 


A. Applicable Articles of the Convention 


Two articles of the convention would seem to be pertinent to the dispute 
between Canada and France as to France’s portion of the continental shelf. 
Article 1 states: 





21. Petroleum Development LTD. v. Sheikh of Abu Dhabi, 18 LL.R. 144 (1951) 
(Lord Asquith of Bishopstone, Umpire), “Placing oneself in the year 1939 and 
banishing from one’s mind the subsequent emergence of the doctrine of the 
‘shelf? and everything to do with the negotiations, I should have thought this 
expression could only have been intended to mean the territorial maritime belt 
in the Persian Gulf, which is a three mile belt; together with its bed and 
subsoil. .. .” 

Convention on the Continental Shelf, opened for signature April 29, 1958, T.1.A.S. 
No. 5578, 499 U.N.T.S. 311. 

. Letter from Constantin A. Stravopoulos, The Legal Counsel, United Nations, to 
The Secretary of State, Washington, D.C., March 4, 1970. 
Convention on the Continental Shelf, Accession by France, June 14, 1965, 538 
U.LN.T.S. 336. 

. Supra note 22, “At the time of signature, ratification or accession, any State may 
make reservations of the Convention other than to Articles 1 to 3 inclusive.” 


371 





SUMMER 1973 @ French Claim to American Continental Shelf 


For.the purpose of these articles, the term “continental shelf” is used as referring 
(a) to the seabed and subsoil of the submarine areas adjacent to the coast but 
outside the area of the territorial sea . . .(b) to the seabed and subsoil of similar 
areas adjacent to the coasts of islands.” 


Article 6, paragraph 1 would be applicable if the Convention provides for 
the distribution of the shelf between an island and the mainland. That 
paragraph reads as follows: 


Where the same continental shelf is adjacent to the territories of two or more 
States whose coasts are opposite each other, the boundary of the continental shelf 
appertaining to such States shall be determined by agreement between them. In 
the absence of agreement, and unless another boundary line is justified by special 
circumstances, the boundary is the median line, every point of which is equidistant 
from the nearest points of the baseline from which the breadth of the territorial 
sea of each State is measured.” 


. French Reservation and Declaration 


France made reservations or declarations to Articles 1, 2, 4, 5, and 6. 
However, only a part of the reservation to Article 6 might be pertinent to 
the dispute between Canada and France. 


In the absence of a specific agreement, the Government of the French Republic 
will not accept that any boundary of the continental shelf determined by applica- 
tion of the principle of equidistance shall be invoked against it . . . if it lies in 
areas where, in the Government’s opinion, there are “special circumstances” within 
the meaning of Article 6, paragraphs 1 and 2, that is to say the Bay of Biscay, 
the Bay of Granville, and the sea areas of the Straits of Dover and of the North 
Seas off the French Coast.” 


2. Canadian Reservations and Declarations 


Although Canada made several reservations and declarations, only one 
could be construed as being relevant to the matter under consideration, and 
that, only because it related to the French reservation to Article 6. The 
Canadian reservation is set forth below: 


. . . [I]t reserves its position concerning the reservation made by the Government 
of the French Republic to Article 6, paragraphs 1 and 2, insofar as the reservation 
relates to a boundary in areas where there are “special circumstances” within the 
meaning of Article 6, paragraphs 1 and 2.” 


B. Evaluation of French and Canadian Reservations 


The effect of the French reservation is to assert that France will not 
accept the equidistant rule set forth in Article 6 in those instances in which 
it could work to its disadvantage. Instead, it maintains that France will 
determine whether the three instances noted in the reservation come within 





26. Supra note 22. 
27. Supra note 22. 
28. Supra note 24. 
29. Supra note 23. 
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the “special circumstance” provision of Article 6. The French reservations 
did not in any way address themselves to the St. Pierre situation, yet the 
French position on the equidistant rule, when it would work to France’s 
disadvantage, could be argued as justifying a similar position by Canada 
against the French claim off Newfoundland. The Canadian reservation 
would not seem to address itself to the St. Pierre situation at all, other than 
forming a basis for an argument to the effect that if France is going to 
assert “special circumstances” in the cases noted in its reservation, Canada 
does not intend to restrict any argument it might desire to make by com- 
mitting itself one way or another on Article 6. 

The reservations, then, for all practical purposes leave Articles 1 and 6 
unaffected as they might be concerned with St. Pierre. 


IV. Crarmms Or Eacu Party To THE DIsPuTE 
A. French claim based on equidistant concept 


France bases the extent of its claim to the continental shelf on the 
equidistant rule set forth in Article 6 of the Convention on the continental 
shelf. The applicable part of that Article provides that in the absence of 
“special circumstances”, the boundary is “determined by application of the 
principle of equidistance from the nearest points of the baselines from which 
the breadth of the territorial sea of the state is measured.” ®° France would 
further maintain that Article 1(b) which specifically states that the conti- 
nental shelf includes “. . . the seabed and subsoil of . . . submarine areas 
adjacent to the coasts of islands,” *! establishes that a claim based on an 
island does not create “special circumstances” within the meaning of 
Article 6, and since the boundaries have not been established by negotiation, 
the equidistant principle stated in Article 6 settles the matter. France is 
then entitled to that portion of the seabed between St. Pierre and the coast- 
lines of Nova Scotia and Newfoundland which lies closer to the French 
islands than to Nova Scotia and Newfoundland.*2 


B. Canadian claim 


The exact Canadian position has not yet been publicly disclosed.** The 
gist of the Canadian position may, however, be surmised from those points 
which have been publicized. Canada obviously desires to minimize the 
French claim and maintains that the boundary between St. Pierre and 
Newfoundland to the north should be a median line between St. Pierre and 





30. Supra note 23, art. 6. 

31. Supra note 23, art. 1. 

32. Supra note 1, “Reliable sources indicate that France has claimed sovereignty 
over all seabed less than half the distance from St. Pierre and Miquelon to the 
coastlines of Nova Scotia and Newfoundland.” 

33. Id., “External Affairs Minister Mitchell Sharp . . . has not said what Ottawa's 
position was.” 
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Green Island.** Green Island (Ile Verte) is a small island about 128 feet 
high lying about five miles southwest of Point May, which is the tip of the 
Burin Peninsula opposite St. Pierre.** 

The net effect of using Green Island to establish a baseline rather than the 
coast of Point May is to include the five miles of sea bed between Green 
Island and Cape May within Canada’s territorial sea, and thus reduce the 
width of the area to be divided between Canada and France by five miles. 
This would reduce the width of the area of seabed in the vicinity of the 
Burin Peninsula which would potentially go to France by one-half of that 
distance, or two and one-half miles. 

The area involved in the strait between St. Pierre and the Burin Peninsula 
to the north is insignificant when compared to the area south of St. Pierre. 
Between St. Pierre and the northeasterly tip of Nova Scotia to the south lie 
some 170 miles of ocean.** A median line between St. Pierre and Nova 
Scotia is then 85 miles south of St. Pierre, and when a median line is drawn 
seaward to where the depth is about two hundred metres, there is encom- 
passed within the French claim an area approximating 19,000 square miles. 
Canada maintains that such a claim is outrageous since the French islands 
comprise between them an area of just over ninety square miles.*’ At 
least one Canadian official, Premier Gerald Regan of Nova Scotia, has stated 
that Nova Scotia considers any French claim should bear some relationship 
to the size of the territory.** 

The most likely Canadian argument in response to such a claim is that St. 


Pierre and Miquelon are within the “special circumstances” proviso of 
Article 6, and that, therefore, the median line principle is not applicable. 
The argument would point out that, St. Pierre and Miquelon are foreign 
territories of microscopic size on the continental shelf of the North Ameri- 
can continent, that the French claim is disproportionate to both the coastline 
and land-mass of these two islands, and that the terms of the original cession 





34. The Gazette (Ottawa), March 24, 1972, at 1, col. 4, “. . . Canada’s position for 
a median line half-way between St. Pierre and Green Island, off Newfoundland 
where the Canadian government had maintained a lighthouse for many years.” 

. U.S. Naval Oceanographic Office, Sailing Directions for Newfoundland, H.O. 
Pub. 14 (8th ed. 1958, chg. 7 of 3 Oct. 1970 ent.) § 10A-1. “Offlying island— 
Tle Verte (Green Island), 128 feet high and marked by a light shown from the 
summit of the island, lies about 5 miles west-southwestward of Point May, and 
about 4% miles northeastward of Grand Colombier, Ie Saint-Pierre. . . .” 

. National Geographic Magazine, Supplement Man of Canada, Vol. 141, No. 3 
293A, March 1972. 

. Supra note 1, “Canadians regard such claims as ridiculous, mainly because it 
would give two islands with a total area of only 94 square miles and a popula- 
tion of fewer than 5,000 persons control over a widely disproportionate amount 
of ocean floor.” 

Supra note 34, “. . . it was his government’s view that any area France claimed 
should bear some relationship to the size of its territory.” 
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to France contemplated only a limited territorial grant for a specific purpose 
—a grant which would not support a claim for any additional area other 
than normally appertaining to the protection of the island, i.e., a three mile 
territorial sea.** 


V. EvaLuation Or THE CLaims 


Although there have been negotiations between France and Canada since 
1967 concerning their respective shares of the North American continental 
shelf, the two countries have been unable to reach an agreement and both 
have conceded it may be necessary to resort to settlement by a third party.*° 
Canada and France have each acceded to the jurisdiction of the Interna- 
tional Court of Justice. It is possible that they will elect either to refer the 
case to that court for resolution or to appoint an arbitrator to resolve their 
differences. In either event, it is likely that the international law to be 
applied to the questions posed will be applied with the same priority as it 
would by the I.C.J., that is as set forth in Article 38 of the Statute of the 
International Court of Justice unless the parties specify otherwise. Article 38 
provides that the court shall apply international conventions, international 
custom, general principles of law common to civilized nations, and judicial 
decisions and teachings of the most highly qualified publicists.‘ It is an 
accepted principle that the foregoing sources will be applied in the order 
indicated. Additionally, the court may decide an issue ex aequo et bono 
(according to equity and conscience), provided both parties agree thereto.*? 
In view of the gross disparity between the respective coastlines and landmass 
of St. Pierre and Canada, as well as the circumstances under which France 
acquired the islands, it would seem that equities militate in favor of Canada. 
For this reason it is inconceivable that France would consent to a judgment 
under the ex aequo et bono provision. It is to the advantage of France to 
insist that her claim is governed solely by the Convention on the Continental 
Shelf. For purposes of this article, various principles of international law 
and their applicability to the dispute between France and Canada will be 
considered in the order of persuasiveness which would be accorded them by 
the I.C.J. 


A. Applicability of Articles 1 and 6 of the Convention on the Continental 
Shelf 


It has been noted previously in this article that both Canada and France 
have acceded to the Convention and that the declarations and reservations 
of each would not directly affect Articles 1 and 6 of the Convention insofar 


39. Supra note 4, table IV at 28. 
. Supra note 34, “. . . France and Canada had been unable to reach agreement 
on the boundary and both sides felt third party settlement might be necessary.” 
. LCJ. Stat. art. 38, para. 1, T.S. No. 993. 
Id., art. 38, para. 2 
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as those articles might be pertinent to the determination of the respective 
boundaries of the French and Canadian claims to the eastern North Ameri- 
can continental shelf. 


1. Islands entitled to a share of the continental shelf 


Article 1 of the Convention defines the term “continental shelf.” Article 1 
clearly specifies that the “continental shelf” includes “. . . the seabed and 
subsoil of similar submarine areas adjacent to the coasts of islands.”“* 
Article 67 of the draft convention prepared by the International Law Com- 
mission for the 1958 Geneva Conference on the Law of the Sea became 
Article 1 of the Convention. Article 67 did not originally contain a specific 
reference to islands, however, during the Conference, subsection (b) was 
added to Article 1 referring specifically to the rights of islands to a share of 
the continental shelf. Apparently the addition was made solely to ensure 
clarity since as early as 1953 the International Law Commission accepted 
reference to a continental shelf as including submarine areas contiguous to 
islands as well as continents.“ 

This concept of the continental shelf was consistently carried forward and 
was spelled out in the report of the commission covering its eighth session.‘ 
The term “adjacent” used in Article 1(a) clearly modifies the entire article, 
so that it is not the character of the land-mass, i.e., island or continent, 
which governs a claim to the continental shelf, but rather the proximity of 
the shelf to the land.‘* The question of whether an island’s size would affect 
it’s claim to the continental shelf was raised before the commission in 1953. 
At that time the commission voted (8 to 1 with 3 abstentions) that, “[i]t 
covers also the submarine areas contiguous to islands regardless of their 

ize.” The words “regardless of their size” were redundant since this was 





. Supra note 22. 

. LL.C. Rep. 5th sess., 1953 at 12, “The expression ‘continental shelf’ does not 
imply that it refers exclusively to continents in the current connotation of that 
term. It covers also the submarine areas contiguous to islands.” 

. LLC. Rep. 8th sess., 23 Apr—4 July 1956, 11th sess. Supp. No. 9 (A/3159), para. 
10 page 42, “The term ‘continental shelf’ does not imply that it refers exclusively 
to continents in the current connotation of that Tr It also covers the sub- 
marine area contiguous to islands.” 

. Oxman, The Preparation of Article 1 of the iain on the Continental Shelf, 
3 J. Maritime L. 245, 249, “An examination of the word ‘adjacent’ reveals no 
support for arguing that it does not modify the entire article. Furthermore the 
proponent of such an argument will find it difficult to justify the difference in 
treatment for submarine areas off the coast of islands: the word ‘adjacent’ clearly 
modifies all of article (6). While the history of state practice under the Con- 
vention points up the problems posed by islands, as in the well publicized case 
of the French islands of St. Pierre and Miquelon off the Canadian coast, the 
history of Article 1 reveals no submarine areas off the coasts of islands which 
are covered by the definition.” 
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understood to be the case.‘7 Accordingly, those words were deleted from the 
commission’s report. It is apparent, then, that the commission understood 
that islands were to receive a share of the shelf. This was understood, also, 
by the delegates to the Geneva Conference, who inserted a specific provision 
to that effect in Article 1 in order to avoid misunderstanding. The question 
is, what criteria are to be used in delimiting the boundaries of the shelf 
adjacent to islands? 


2. The apportionment of the shelf in accordance with Article 6 of the 
Convention 


Article 6 of the Convention provides three alternatives for determining the 
boundaries where the same continental shelf is adjacent to the territories of 
two or more states whose coasts are opposite one another. These methods in 
the order of their preference are: (1) by agreement between the states 
concerned, (2) a boundary justified by special circumstances, and (3) a 
median line equidistant from the territorial sea baselines of the littoral 
states.‘® 

France and Canada have been unable to reach an agreement on the 
boundaries delimiting their respective claims. An arbitrator or court should 
then look to the second criterion and determine if there are special circum- 
stances which would justify establishing a particular boundary. At the 
outset, the mere fact that St. Pierre and Miquelon are two very small islands 
belonging to a foreign power, located on the coast of Canada far removed 
from their sovereign, or “parent,” nation, would in itself seem to be a 
“special circumstance.” This type of situation, along with other problems 
raised in the Convention on the Continental Shelf, prevented agreement at 
the Conference on the inclusion of any specific provisions in the Convention 
about the effect of islands on the delimitation of the boundaries of the 
continental shelf.4® The Convention, by including a specific reference to 
islands in Article 1 but omitting any specific reference in Article 6 to the 
delimitation of boundaries where islands were involved, would seem to 
indicate that the problem of apportioning the continental shelf of islands is 
one to be solved on a case by case basis. If this were not the case, then it 





47. 1 Y.B. Int’l L. Comm’n 340-41 (1953) “37. Mr. Kozhevnikov asked whether in 
the sentence reading ‘It covers also the submarine areas contiguous tu islands 
regardless of their size,’ the last four words were not redundant. 38. Mr. Scelle 
said that there was no doubt that the commission had intended the expression 
‘continental shelf’ to cover the submarine areas contiguous to islands regardless 
of their size. . . . 41. Mr. Amado proposed that as they were clearly superfluous, 
the words ‘regardless of their size’ should be deleted. (Adopted by 8 to 1 with 
3 abstentions) .” 

48. Supra note 22, art. 6. 

49. Gutteridge, The 1958 Geneva Convention on the Continental Shelf, 35 Brit. Y.B. 
Int’t L, 102 (1959). 
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would follow that the Convention would require the application of the 
equidistant rule, regardless of the effect on the littoral state whose claim is 
based on its occupation of a substantial portion of the continental land-mass 
as opposed to the state far removed from the area which owns only a small 
island on the shelf. The history of the Convention would not seem to 
indicate that this was intended. Indeed, it is evident that the Conference was 
unable to agree on any specific rules for determining continental shelf bound- 
aries where islands were involved. 


B. Customary law concerning the delimitation of continental shelf bounda- 
ries 


The establishment of national boundaries on the continental shelf is a 
recent innovation. As late as 1951, Lord Asquith in the Abu Dhabi Arbitra- 
tion concluded that a contract permitting Petroleum Development LTD. to 
exploit oil on all the lands and sea waters of the territory belonging to the 
Ruler of Abu Dhabi, did not include the subsoil of the continental shelf, 
though the subsoil of the territorial sea was included.®! 

The contract, which was in Arabic, had obviously been drafted in the 
most comprehensive terms that the petroleum company could draft it, and 
was doubtlessly intended to encompass all the territory under the 
sovereign.®2 The omission of the term “continental shelf,” or some equiva- 
lent term to reach that area, is indicative of the thinking in 1939 of the 





50. Id., at 120, “Again there may be islands which although near the coast of state 
A are under the sovereignty of State B. . . . [These circumstances not only 
show the difficulty of a uniform application of the median line principle, but 
also explains why the 1958 Geneva Conference found itself unable . . . to include 
in the Convention any specific provisions about the effect of islands on the de- 
limitation of the boundaries of the continental shelf.” 

. C. Coromsos, The International Law of the Sea (6th rev. ed. 967) 74, “Lord 
Asquith, in his award in the Abu Dhabi Arbitration (Persian Gulf), came to the 
conclusion that the 1939 grant by the Ruler of Abu Dhabi to Petroleum Develop- 
ment (Trucial Coast) LTD., a British company, included the seabed and subsoil 
beneath territorial waters, but did not extend to any submarine areas beneath 
the high seas and was not warrented by the terms of the agreement. The con- 
cession in this case covered the whole territory subject to the rule of the Ruler, 
its dependencies and all its islands and territorial waters.” 

. Petroleum’s position was that, “Article 2(a) The area included in this Agreement 
is the whole territory subject to the rule of the Ruler of Abu Dhabi and its de- 
pendencies, and all of its islands and territorial waters. And if in the future 
there should be carried out a delimitation of the territory belonging to Abu 
Dhabi, by arrangement with other governments, then the area (of this Agree- 
ment) shall coincide with the boundaries provided in such delimitation.” Supra 
note 21 at 146. “Article 2(a) The area included in this Agreement is the whole 
of the lands which belong to the rule of the Ruler of Abu Dhabi and its de- 
pendencies and all the islands and the sea waters which belong to that area. 
And if in the future the lands which belong to Abu Dhabi are defined by agree- 
ment with other States, then the limits of the area shall coincide with the limits 
specified in this definition.” Id., at 147. 
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attorneys for the petroleum company as to the existence of any claims, or 
reasonable expectation of claims, to the subsoil beyond the territorial waters. 


1. Truman Proclamation 


On September 28, 1945, President Truman issued what is popularly re- 
ferred to as the Truman Proclamation. By this proclamation, he claimed for 
the United States all the resources of the subsoil and seabed of its continen- 
tal shelf.5* Within what is in international law an extraordinarily short time, 
the principles enunciated in the Truman Proclamation were accepted as 
customary international law. The prompt acceptance of this doctrine likely 
owes much to the limited nature of the claim and the rationale of its 
justification. Only the subsoil and seabed were claimed; over these the 
United States asserted “jurisdiction and control,” while specifically asserting 
that the character as high seas of the waters superjacent to the continental 
shelf was not affected.55 The claim was justified on the bases that the coastal 
state was in the best position to exploit or conserve the resources of the 
shelf; that the shelf was an extension of the continental land-mass; that the 
shelf frequently contained resources which were an extension of those within 
the national territory, and that the coastal state’s interest in self-defense 
justified its close supervision of activities off its shores.5® The reasonableness 
of the claim doubtlessly contributed to its ready acceptance by the world 
community. 


2. Effect of the Truman Proclamation in international law 


The most remarkable effect of the Truman Proclamation was its establish- 
ment of a rule of international law where none had existed before.5’ It was 
the forerunner of claims to the continental shelf based on the shelf being 
merely an extension of the continent itself,®* and the figurative occupation of 
the shelf by the coastal state.5® Customary international law, however, does 
not dictate how the boundaries of the shelf are to be established as between 


53. Public Papers of the Presidents, Harry S. Truman, 1945 at 352. 

54. Friedmann, The North Sea Continental Shelf Cases—A Critique, 64 Am J. Int’. 
L. 229, 232 (1970), “It is . . . remarkable that so little notice should have been 
taken of the acceptance as general customary law of a doctrine which came into 
existence less than a quarter of a century ago with the Truman Proclamation 
of 1945. Only thirteen years later . . . it could be argued that the principle of 
the continental shelf had already become one of customary law, so rapid was its 
universal acceptance.” 

. Supra note 53. 

L 

. Supra note 54, at 237, “The Court, including on this point, the dissenting judges, 
accepts the universality of the doctrine of the continental shelf as an extension 
of territorial sovereignty.” 
Id. 

. Supra note 51, at 71, referring to the Truman Proclamation, “The legal basis 
of the U.S. Claim appears to be based on a valid occupation of the shelf by the 
Coastal State.” 
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competing claims of various states.* This vacuum in the law becomes 
particularly acute when a small island is the source of an extensive claim 
to a shelf by a sovereign far removed from the island. 

Neither the Truman Proclamation nor the Convention on the Continental 
Shelf have enunciated any prior existing rule or established a rule of 
international law as to how the boundaries of competing states will be 
determined. The Truman Proclamation merely stated that, where the United 
States and an adjacent state shared a common shelf, an agreement would be 
reached based on equitable principles.*1 The French claim based on St. 
Pierre must then rely on some sort of equitable principle or general rule of 
law, unless the convention’s equidistant rule is applicable. 


C. Applicability of the North Sea Cases 


The holding of the court in the North Sea Cases® is not binding in any 
other litigation. The rulings of the International Court of Justice are ex- 
pressly made binding only between the parties to a given dispute, and as 
between those parties only as to that particular dispute.®* The principles 
enunciated by the court in its ruling on that case may, however, be consid- 
ered where applicable as a guide in determining which factors should be 
properly weighed in determining boundaries on the continental shelf. Ger- 
many was not a signatory of the Convention at the time the North Sea Cases 
were decided. The principles then enunciated by the court are not conven- 
tional law, and since there was no customary law rule at that time™ and the 
parties had not agreed to have the case decided ex aequo et bono, the 


principles must be taken as proceeding from general principles of law. It 
has been suggested that the court in the North Sea Cases proceeded by giv- 
ing three states with coastlines of near equal length an equal share of the 
continental shelf in question.®® Yet the court did not rely exclusively on the 





60. North Sea Continental Shelf Cases (1969) LC.J. Vol. 3, para. 69, “. . . [T]he 
court reaches the conclusion that the Geneva Convention did not embody or 
crystallize any pre-existing or emergent rule of customary law, according to which 
the delimitation of continental shelf areas between adjacent States must, unless 
the Parties otherwise agree, be carried out on an equidistance—special circum- 
stances basis. A rule was of course embodied in Article 6 of the Convention 
but as a purely conventional rule. . . .” 

. Supra note 53, at 353, “In cases where the continental shelf extends to the 
shores of another state, or is shared with an adjacent state, the boundary shall 
be determined by the United States and the State concerned in accordance with 
equitable principles.” 

Supra note 60, para. 101. 

. Supra note 41, art. 59, “The decision of the court has no binding force except 
between the parties and in respect to that particular case.” 

. Supra note 61. 

. Supra note 54, at 239, “As between three states, with North Sea coastlines of 
comparable length . . . application of the equidistance principle would give cer- 
tain advantages to two of these states as against the third. This ‘inequality’ must 


be rectified in some way, i.e., by the principle of the ‘coastal front’. . . or by 
some other method.” 





JAG Journal @® XXVII 


respective length of the coastlines in its holding. 

At the outset, the court rejected the idea that it was to decide where lines 
should be drawn to apportion the shelf between competing parties. Instead it 
asserted that the task was to determine “. . . a boundary line between areas 
which already appertain to one or other of the states affected.”®* Thus, great 
stress was laid on the natural geological formations as they pertain to the 
claimant state. 

After noting that the equidistant rule was not one of customary interna- 
tional law and that there was no other single method of delimitation which 
is obligatory in all circumstances,® the court observed: 

delimitation is to be effected by agreement in accordance with equitable principles, 

and taking account of all the relevant circumstances, in such a way as to leave 

as much as possible to each Party all those parts of its continental shelf that con- 


stitute a natural prolongation of its land territory into and under the sea, without 
encroachment on the natural prolongation of the land territory of the other.” 


The court went on to list several specific factors to be considered. 


(1) the general configuration of the coasts of the Parties, as well as the presence 
of any special or unusual features; 

(2) so far as known or readily ascertainable, the physical and geological structure, 
and natural resources, of the continental shelf areas involved; 

(3) the element of a reasonable degree of proportionality which a delimitation 
carried out in accordance with equitable principles ought to bring about between the 
extent of the continental shelf areas appertaining to the coastal State and the length 
of its coast measured in the general direction of the coastline, account being taken 
for this purpose of the effects, actual or prospective, of any other continental shelf 
delimitations between adjacent States in the same region.” 

It is not suggested that the factors involved in determining the bounda- 
ries between the parties to the North Sea Cases would necessarily be 
determinative of the Canadian-French claims to the North American conti- 
nental shelf. It is, however, suggested that the court in the North Sea Cases 
does announce various considerations to which the same or another court or 
arbitrator would be expected to turn as a guide in deciding the Canadian- 
French claims. It is further suggested that the principle of some relationship 
between the coastlines of the rival States, or some other reasonably ascer- 
tainable yardstick where the respective measurements of the coastlines 
would lead to an inequitable result, will likely at some future date become 
accepted customary law, as will an evaluation of the physical and geological 
structure of the area under consideration. If accepted as customary interna- 





66. Supra note 60, para. 20, “. .. [T]he notion of apportioning an as yet undelimited 
area... is quite foreign to, and inconsistent with the basic concept of continental 
shelf entitlement, according to which the process of delimitation is essentially 
one of drawing a boundary line between areas which already appertain to one 
or other of the states affected.” 

. Supra note 62. 
. Supra note 62, para. 101 (C) (I). 
. Supra note 62, para. 101 (D). 
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tional law, this principle based on geological considerations may trace its 
roots to the Truman Proclamation of 1945,7° which seems merely to have 
been refined in the North Sea Cases. 


D. Geological Factors as a Consideration 


The court in the North Sea Cases stated that geological factors are one 
of, if not the most, important consideration in delimiting the boundaries of 
the continental shelf. The Convention, too, relies on geological factors while 
recognizing that its particular formula is subject to change where there are 
special circumstances. The difference between the North Sea Cases approach 
and that of the Convention is that, while the Convention contemplates 
establishing a boundary on a chart, without regard to what is underneath 
the surface of the sea, the judgment in the North Sea Cases placed great 
emphasis on the underwater features of the seabed itself. These features 
would naturally associate a given portion of the seabed to the continent, 
much as if the water level of the ocean had been lowered two hundred 
fathoms. The shelf, therefore, becomes an extension of the continent. 


1. It is submitted that any formula apportioning part or all of a continen- 
tal shelf to an island should distinguish between an island or group of 
islands which has its own shelf, and an island or group of islands which 
may be described as sitting on a continental shelf of a much larger land- 
mass. St. Pierre is an excellent example of the latter situation. On the other 
hand, there could be no objection to the national governments of islands 


such as Clipperton (French), located some seven hundred miles southwest 
of Mexico, or Crozet Islands (French), located some two thousand miles 
southeast of South Africa, exploiting the “continental shelf” which apper- 
tains to those islands. It is noted, however, that the “continental shelf” 
which seems to be related to those and other isolated islands is generally 
quite small in comparison to the extensive French claims based on St. 
Pierre. This may be some indication of the extent to which small islands 
geologically command continental shelf areas. 


2. The court in the North Sea Cases referred to a state’s share of the 
continental shelf bearing some proportion to its coastline relative to the 
shelf and to the coastline of adjacent littoral states.71 The length of coast- 
line, if applied in the case of a long narrow island lying close to shcre, 





70. Supra note 53. 

71. Supra note 60, para. 78, “A final factor to be taken account of is the element of 
a reasonable degree of proportionality which a delimitation effected according to 
equitable principles ought to bring about between the extent of the continental 
shelf appertaining to the states concerned and the lengths of their respective 
coastlines—those being measured according to their general direction in order to 
establish the necessary balance between states with straight, and those with 


markedly concave or convex coasts, or to reduce very irregular coastlines to their 
truer proportions,” 
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might be out of all proportion to the land-mass itself. Based on such a 
circumstance, a state could conceivably claim vast areas of a continental 
shelf which in reality owes its existence to the bulk of the land-mass 
comprising the continent. The result would be comparable to the claims to a 
great portion of the deep ocean floor which could be made on the basis of 
the location of a small island in mid-ocean. In fact, it has been observed 
that the best possible situation for a state to assert an extensive claim to the 
ocean floor would be that of an isolated island a great distance from land 
on all sides.’? The principle applies to the continental shelf, except that the 
island would ideally be located as close as possible to the mainland with the 
shelf extending seaward. This illustration approximates the circumstances of 
St. Pierre off the Newfoundland coast. France’s insistance that the equidis- 
tant rule is applicable in a circumstance which would maximize her claim, 
while renouncing the rule when it would work to her detriment, and 
Canada’s refusal to acquiesce or agree to that rule, are some indications of 
the flaws in it. 

A “coastline rule” could also result in such disputes unless other factors 
were considered. Land-mass may be some indication of the extent to 
which the shelf pertains to the various claiming states. Since nonlittoral 
states are excluded from the shelf (without considering the argument that, if 
the shelf is an extension of the continent, landlocked states should get a 
share), there should be some relationship of the shoreline and of the 
land-mass of littoral states to the continental shelf, in the absence of a 


distinctive geological feature which would clearly associate the shelf with 
one state as opposed to another. While such a formula could not be 
mechanically applied any more than could one based solely on the respec- 
tive length of coastlines, or an equidistant rule, it would seem to be more 
realistic when applied to islands located in situations similar to St. Pierre. 


E. Interests represented by the French and Canadian Claims 
1. Interests of France 


Although lawyers tend to write and speak of the problems involving the 
apportionment of the continental shelf in legal terms, it has been suggested 
that socio-economic considerations are actually the factors to which states 
attribute the most importance.’* Indeed, even a cursory reading of the 
Truman Proclamation, generally accepted as the first enunciation of 





72. Brock, Mineral Resources and the Future Development of the International Law 
of the Sea, 22 JAG J. 39, 41 (1967), “. . . [I]£ a median line principle were 
used to divide the oceans of the world, the best theoretical situation for making 
an extensive claim would be that of an isolated island located at a great distance 
from the nearest land on all sides.” 

. G. Amapor, The Exploitation And Conservation of the Resources Of The Sea, 
132 (1963), “As with so many legal institutions and rules, the principle govern- 
ing the exploitation and use of the submarine resources is explained and justified 
by factors or considerations foreign to law. One of them is the geographical and 
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national claims to the shelf, discloses the absence of legal arguments.”* Instead 
this document abounds in such expressions as “technological progress,” 
“conservation and prudent utilization,” “cooperation and protection from 
the shore,” “extension of the land-mass,” “resources,” and “self-protec- 
tion.”"5 The Convention on the Continental Shelf, while cited as legal 
authority, is an instrument which concerns itself with predominant socio- 
economic interests, and while it purports to establish international rules of 
law to govern the allocation of the resources of the continental shelf seabed, 
the instrument as a whole concerns an economic problem.”® It is suggested 
that the holding of the court in the North Sea Cases, in which factors for 
allocating the shelf between competing claimants were pronounced, also 
looks to socio-economic interests while trying to assure an equitable distribu- 
tion-based on that portion of the shelf which naturally appertains to the 
state.” It is thus impossible to evaluate fairly the respective claims of 
Canada and France without considering which socio-economic interests are 
involved. 

When one speaks of a state’s jurisdiction over the subsoil and seabed of 
the continental shelf, it is really the minerals and marketable sedentary sea 
life which are involved. In the case of the French claims founded on St. 
Pierre, the predominant interest of the moment is the oil which prospec- 
tively is located in the area which France claims. Thus the immediate 
interest involved is wealth. 

Of secondary importance is the international prestige accruing to France 
as a result of its exploitation of the oil. The intensive development of St. 
Pierre which would doubtless follow the opening of coastal oil fields could 
be expected to atone somewhat for the mistakes of history by which France, 
in the Louisiana purchase, disposed of her major holding in the Americas. 
Further, the expected development of oil fields by Canada might result in a 
decline in the yield of the fisheries without any appreciable return to 
compensate for the ensuing loss. 

The two primary interests involved in the French claim in the order of 
their importance are, therefore, wealth and prestige. A third factor, one 
toward which France might have a neutral attitude except as it affects its 
claim on the North American continental shelf (since France by her reser- 





geological factor explicitly referred to in various national declarations. . . . Socio- 
economic considerations are closely connected with the geological and geograph- 
ical factors as regards substance . . . they are the ones to which national claims 
attribute most importance. . . .” 

Supra note 53. 

. Id. 

. Supra note 22. 

. Supra note 62, para. 101 (C) (I), “. . . [Delimitation is to be effected by 
agreement in accordance with equitable principles, and taking account of all the 
relevant circumstances, in such a way as to leave as much as possible to each 
Party all those parts of the continental shelf that constitute a natural prolonga- 
tion of its land territory. . . .” 
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vations to the Convention protected her claims to the European continental 
shelf"®) is that strict application of the equidistant rule would make for 
certainty in the “law.” As urged by dissenting judges in the North Sea 
Case,"® this certainty would put an end to endless negotiations.*° Canada, 
would obviously consider this price for certainty too high. 


2. Canadian Interests 


Canada’s primary interest in obtaining maximum control of the North 
American continental shelf, while concurrently minimizing the French claim, 
is to realize as much of the revenue from oil and other minerals and 
resources as possible. Her primary interest is wealth, the same as is the 
French interest. The increase in wealth and the subsequent development of 
oil refineries and related industries would further the economy of Canada 
while enhancing her international prestige. To this point, at least, Canada’s 
interests are identical to those of France. 

Canada, however, has other interests of considerable significance. One 
of these is her extensive coastlines which are subject to pollution in 
the event of accident or improper methods of exploitation of the seabed 
minerals. By contrast, St. Pierre is a small island with a limited coastline. 
The risk of pollution of its coastline is no less great than the risk of 
pollution of Canada’s coastline; however, the monetary cost of any damage 
would be expected to be much less because of the difference in the length of 
their respective coastlines. This difference might encourage the employment 


by St. Pierre of less desirable exploitation practices than Canada would 
tend to utilize. Such a result could lead to severe strains in Canadian- 
French international relations, since Canada has stated in the strongest 
terms that it considers a threat to its environment equivalent to a threat to 
its security.®! 





78. Supra note 24. 

79. Supra note 60, para. 214, dissent of Judge Morelli, “. .. [T]he apportionment of 
the continental shelf between different states takes place automatically on the 
basis of the criterion of equidistance . . . the equidistance rule is accompanied 
by another rule which, where the result of applying equidistance is in flagrant 
conflict with equity, obliges the states concerned to negotiate an agreement... .” 

. Supra note 60, para. 171, dissent of Judge Tanaka, “. . . I share the view in 
favor of the equidistance principle instead of the equitable principle. . . .” “The 
important matter in connection with the present case is that the Parties should 
have a guarantee of being able to terminate the possibility endless repetition of 
detailed negotiations by the final application of the equidistance rule.” 

. Gold, Pollution of the Sea and International Law. A Canadian Perspective, 3 
J. Maritime L. 13, 36 (1971). “The most significant part of the Canadian note- 
appeared to be the statement that the proposed antipollution legislation was 
based on the overriding international-law-right of self-defense. This right was 
interpreted by Canada to include the rights of Coastal States to protect them- 
selves against grave dangers to their environment. In the words of the Canadian 
Government: ‘. . . it is the view of the Canadian Government that a danger 
to the environment of a state constitutes a threat to its security.’” 
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Canada has another interest which was effectively expressed by Britain 
when Canada was a British possession. The Treaty of Paris by which St. 
Pierre was ceded to France sought to assure that only those structures and 
personnel which were absolutely necessary to support France’s fishing fleet 
were installed on St. Pierre.*? In the modern world, industry, including the 
control of oil supplies, has taken on a military significance perhaps in 
excess of any single island fortification. It is doubtful that Canada would 
care to have a highly industrialized foreign island on her doorstep. These 
islands and oil wells would provide a tempting military target in the event 
of hostilities between France and a third state. In such an eventuality, 
France could be expected to encounter much difficulty in defending the 
islands because of their great distance from France, and, at the same time, 
the destruction or damage to facilities or oil wells would doubtlessly result 
in great damage to the territorial waters and coastline of Canada. Canada 
could thus conceivably be placed in a position of risking her relations with 
France’s enemy by taking strong measures, perhaps even military action, to 
assure that the French holdings were left intact. 

The foregoing considerations indicate that Canada has not only an inter- 
est in the wealth which the oil in the shelf will generate, but a substantial 
interest in protecting her shores from pollution and preserving her neutral- 
ity in the event of hostilities between France and a third nation. It has been 
aptly stated that: 


. . . [[]t is difficult to imagine any arrangement more calculated to produce inter- 
national friction than one which entitles nation A, it may be thousands of miles 
from nation B, to stake out claims in the Continental shelf contiguous to nation B 
by “squatting” on B’s doorstep—at some point just outside B’s territorial water 
limit.* 


VI. SuccEstEp REsoLuTion Or THE CANADIAN-FRENCH CLAIMS 


We have considered the Convention on the Continental Shelf, customary 
international law, the North Sea Cases, and the interests of the competing 
states as they relate to the Canadian-French claims. One eminent writer has 
suggested that the principle goals in the delimitation of the territorial sea 
are: 


. . . [Flirst, that of achieving a fair apportionment of the mutually adjacent re- 
sources, taking into account the conditions that are uniquely relevant in the partic- 
ular context, and, second, that of minimizing the occasions for disputes between 
states that might cause undesirable tension.™ 





82. Supra. 

83. Supra note 21 at 156. 

84. M. McDougal and W. Burke, The Public Order of the Oceans, 724 (1962) “The 
principal policy goals here, as with respect to the problem of delimitation of the 
territorial sea in the same circumstances, are two-fold; first, that of achieving 
a fair apportionment of the mutually adjacent resources, taking into account the 
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With the foregoing goals in mind, the following suggestions are ventured. 

The International Law Commission, when considering the rights of states 
to the continental shelf, accepted the principle of adjacency as the touch- 
store for claims to the shelf.** The Convention also accepted the concept that 
islands were entitled to the shelf adjacent to them. Neither the Commission 
nor the Convention arrived at any specific rule for determining what por- 
tion of a shelf should go to a foreign island on that shelf.®* Since there is 
no accepted customary law on the subject, the general principles of law 
enunciated in the North Sea Cases should be applied, both because the 
decision is well reasoned and because it proceeds from equitable considera- 
tions based on natural geological features.87 The concept that the continen- 
tal shelf is but an extension of the dry land-mass would seem to be an 
entirely reasonable basis on which to allot the continental shelf between 
various claimants.** It is suggested then that any delimitation of boundaries 
around St. Pierre should be preceeded by a thorough geological survey to 
ascertain if there are geological characteristics which would seem to asso- 
ciate a given portion of the surrounding seabed with the islands of St. 
Pierre and Miquelon. Assuming that such is the case, these areas should be 
designated as appertaining to those islands. In no instance, however, should 
the area awarded be less than the twelve mile territorial sea.*° It must be 





conditions that are uniquely relevant in the particular context, and second, that 
of minimizing the occasions for disputes between states that might cause unde- 
sirable tension.” 

. LLC. Rep. 8th sess. 1956 at 40, “The adjacency (originally contiquity) element 
was completely accepted in principle once introduced.” 

. Supra note 50. 

. Supra note 60, para. 96, “The doctrine of the continental shelf is a recent in- 

stance of encroachment on maritime expanses which, during the greater part of 
history, appertained to no-one. . . . [T]he principles are applied that the land 
dominates the sea; it is consequently necessary to examine closely the geo- 
graphical configuration of the coastlines of the countries whose continental 
shelves are to be delimited.” 
Supra note 60, para. 43, “What confers the ipso jure title which international 
law attributes to the coastal state in respect to its continental shelf, is the fact 
that the submarine areas concerned may be deemed to be actually part of the 
territory over which the state already has dominion,—in the same sense that, 
although covered with water, they are a prolongation or continuation of that terri- 
tory, an extension of it under the sea. From this it would follow that whenever a 
given submarine area does not constitute a natural—or the most natural—extension 
of the land territory of a coastal state, even though that area may be closed to it 
than it is to the territory of any other state, it cannot be regarded as appertaining 
to that state;—or at least it cannot be so regarded in the face of a competing 
claim by a state of whose land territory the submarine area concerned is to be 
regarded as a natural extension, even if it is less close to it.” 

. Both Canada and France claim a 12 mile territorial sea, see U.S. Dep’t of Szate, 
International Boundary Study, series A, Limits in the Seas, No. 36, National 
Claims to Maritime Jurisdictions (1st rev. 1973). 
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admitted however, that this will not likely resolve the matter. A survey may 
not disclose any characteristics which clearly associate a part of the shelf 
with the French Islands. This writer’s perusal of the available navigational 
charts did not disclose any such features. 

In the absence of any geological features which would indicate that a 
given portion of the shelf appertains to the islands, it is suggested that the 
matter should be resolved “in accordance with equitable principles, and 
taking account of all the relevant circumstances, in such a way as to leave 
as much as possible to each Party . . .” ® as suggested by the Court in the 
North Sea Cases. What are the “relevant circumstances” in the instant case? 


A. France’s sovereignty over St. Pierre is based on cession. The cession 
was made for the purpose of permitting France a base for her fishing fleet 
and the cession was accompanied by several significant restrictions on the 
activities of France on the islands.*' The circumstances of the cession would 
seem to establish that it was for a limited purpose only. The territorial rights 
gained by France should, therefore, be narrowly construed. 


B. Another factor which should be considered is the status of St. Pierre 
and Miquelon as an overseas territory of France, a state far removed from 
the locale. It is suggested that island claims to the continental shelf should be 
influenced by whether the island serving as the basis for the claim is an 
independent sovereign or merely a territory belonging to a distant state 
and sharing a common continental shelf with a mainland state and its 
immediate islands, if any. 


C. It seems to be a generally accepted principle that there should be some 
relationship between the length of the coastline and the amount of continen- 
tal shelf to which a state is entitled. The court made frequent reference to 
this principle in the North Sea Cases,*? and ultimately held that there should 
be a reasonable degree of proportionality between the length of the coastline 
and the extent of the shelf to which the state is entitled.** The Convention 
on the Continental Shelf also makes the boundaries of a state’s claim 
somewhat dependent on the length of that state’s coastline when no agree- 
ment may be reached otherwise and no special circumstances exist. The 
provisions that the boundary be determined “from the nearest points of the 
baselines from which the breadth of the territorial sea of each state is 
measured’”’®* would normally give to each state a portion of the shelf based 
on the length of its coastline. If the principle that the continental shelf is 





. Supra note 77. 
. Supra note 12. 
. Supra note 87. 
. Supra note 71. 
. Supra note 22, art. 6. 
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merely an extension of the continent® is accepted it would seem that a small 
island on the shelf of a continent would be insignificant in comparison to 
the quantity of shelf attributable to the mainland states. The length of 
coastline, in controversies between mainland states, may be an acceptable 
basis for allocating the shelf; it is submitted, however, that the same criteria 
does not hold true for islands. 

As a practical matter, where two mainland states lie adjacent to, or 
opposite, one another and share a common shelf, an equidistant rule which 
allots the shelf in proportion to the coastline would seem to be a generally 
acceptable principle. The belief that the state nearest a given part of the 
seabed is in the best position to exploit and defend the area also enters into 
the general acceptance of the rule. There is also the rationale that a sover- 
eign state generally occupies a substantial area of the continent and that 
there is thus some discernable relationship between the exercise of authority 
on the continent and the exercise of authority on the shelf. Therefore, if 
non-littoral states are to be entirely excluded from a share of the shelf, 
littoral states should share only to the extent that they are littoral states as 
measured by their coastlines. 

However, in the case of islands, especially small islands, the relationship 
between the island and the existence of the shelf is less discernable, and the 
assertion of an extensive claim based on an equidistance rule is particularly 
apt to provoke the mainland states. An island by its very character has a 
high ratio of coastline to land-mass. It is this quantity of shoreline in 
relationship to the amount of land, as well as the location of the island to 
seaward (thus serving to maximize the island’s claims), which lead the 
mainland state to conclude that island claims are excessive. 


D. Other factors to be considered can best be described as socio-economic 
interests, and these considerations frequently are controlling.®* In consi- 
dering socio-economic interests, the result is generally a sort of balancing or 
weighing of respective equities including historic claims, to ascertain which 
state will be injured less by a given result, or which result is likely to result 
in less tension between the respective states. Both France and Canada have 
equal and substantial wealth “values” at stake in the outcome of the 
delimitation of the shelf. Both states also have some degree of international 
prestige at stake. It is Canada, however, which would seem to have the greater 
interest in assuring that stringent measures are taken in the exploitation of 
the natural resources of the shelf to prevent pollution of its extensive 
coastline and living resources along that coastline. It is also Canada which 





95. Supra note 54, at 237, “Given that the earth is divided into a large number of 
sovereign states ... and given further that the continental shelf has now come 
to be considered as an extension of land territory, it is possible to argue that 
the extension of the continental shelf should be broadly proportionate to the 
extension of the coastal territory from which it extends. .. .” 

96. Supra note 73. 
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would be placed in a dilemma in the event of strained international relations 
with France or in the event that France engages in war with a third nation. 
A military strike against French oil wells on the continental shelf or on St. 
Pierre could well result in widespread pollution of Canada’s shores. At the 
same time, France, because of its distant location, would be in a poor 
position to defend adequately the oil fields from such a strike, while the 
oil itself would have considerable military value and would thus be a 
tempting target. These circumstances favor minimizing the French claim 
and maximizing the Canadian claim. 


E. In view of the considerations which have been discussed, small 
nonsovereign islands immediately adjacent to a mainland state on a 
common Continental shelf should involve “special circumstances” 
within the meaning of Article 6 of the Convention on the Continental Shelf. 
As mentioned previously, parties to the 1958 Geneva Convention on the 
Continental Shelf were unable to reach an agreement as to any specific 
provisions relating to islands.®’ Yet, the absence of some special provision 
for delimiting the boundaries of the shelf appertaining to islands could, in 
light of a specific reference in Article 1,°* be construed as an intention to 
apply either the equidistant rule or to consider the matter as coming within 
“special circumstances.” If the equidistant rule were applied it would lead to 
certainty in determining boundaries, but certainty at the expense of other, 
more practical considerations may be a questionable goal. The allocation of 
the continental shelf on an equitable basis has been questioned elsewhere.*® 

When all considerations are taken into account — the various socioecon- 
omic considerations, the world community interest in a harmonious relation- 
ship between and among nations, the generally accepted principle that the 
shelf is a seaward extension of the territory of the littoral state, and the 
circumstances under which France was ceded the islands of St. Pierre and 
Miquelon — the conclusion that St. Pierre and Miquelon constitute “special 
circumstances” is inescapable. The logical rule to apply in the special cir- 
cumstances existing in this case is one which divides the shelf adjacent to 
Canada and the two islands in proportion to their relative dry land-masses. 
Such a formula would take into consideration the geological relationship of 
each claimant to the continental shelf appertaining to it and would likely 
minimize the occasions for disputes between France and Canada over the 
extent and conduct of operations to recover minerals from the shelf. At the 





97. Supra note 50. 

98. Supra note 22. 

99. Supra note 54, “. .. [T]he most equitable alternative would appear to have been 
to recognize the relatively limited inequality stemming from the concave of the 
coast of West Germany, as one of the thousands of enequalities of nature, which 
have been magnified by the division of the planet into some one hundred and 
thirty sovereign national states of very unequal size and wealth . . . the North 
Sea Case illustrates the impossibility of an equitable allocation of the sea re- 
sources on the basis of competing sovereignties.” 
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same time, the islands should be assured of the breadth of the territorial 
sea or a minimum claim of 12 miles— except where an equidistant rule 
would be applicable because the territorial sea would overlap an identical 
Canadian claim. 


CONCLUSIONS 


Although this discussion has considered a rather broad range of factors 
which should affect a resolution of the seemingly irreconcilable conflict 
between Canadian and French claims to a portion of the North American 
Continental shelf, it is likely that the final result will be a compromise 
negotiated between the two states, rather than a decision by a court or an 
arbitrator under binding arbitration. It is doubtful that either state would 
care to risk its entire claim, although both states have indicated that a 
settlement by a third party may be necessary. Still, very difficult cases have 
been resolved by states competing for wealth in the form of oil, including at 
least one case in which islands were involved,! — though in a somewhat 
different setting. Self-interest will doubtlessly dominate in the continuing 
negotiations over St. Pierre; Canada, as a mainland state, would seem to 
have a stronger practical bargaining position. 

It has been suggested in this article that the equidistant rule is not accept- 
able between mainland states and nearby foreign-owned islands sharing a 
common continental shelf. A rule whereby competing claims between 
mainland states and such islands are determined on the basis of their 
respective land-masses is more in keeping with the goals and realities of 
international law. Such a rule would seem to be more in harmony 
with the accepted relationship between the continent and the shelf, would 
not exaggerate the claims based on island territories, and would therefore 
achieve a more reasonable allocation of the resources, resulting in less 
occasion for tension between the competing states. 

The impasse created by the claims of France predicated on its two small 
islands is indicative of the ineffectiveness of the Convention in resolving 
conflicts of state interests when islands are involved. It also points out the 
urgent need for a deep seabed convention. The difficulties created by the 
French claims based on islands close in-shore may be insignificant compared 
to those which could ensue when exploitation of the deep seabed bcomes 
economically feasible and states with microscopic island possessions — 
located in remote stretches of the oceans — assert claims reaching for 
hundreds, and perhaps thousands, of miles in every direction based on an 
equidistant rule. 


100. Young, Equitable Solutions for Offshore Boundaries: The 1968 Saudi Arabia- 
Iran Agreement, 64 Am J. Int’ L. 152, 153 (1970), “. . . [T]he first problem 
was to resolve the status of the disputed islands themselves. This was accom- 
plished by the allocation . . . of the former to Saudi Arabia and of the latter 
to Iran. . . . Furthermore, it was recognized that each island was entitled to a 
belt of territorial sea. . . .” 
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NOTES AND COMMENTS 


Bensing v. Bensing 


DomEsTIc RELATIONS: COMMUNITY PROPERTY: TREATMENT 
OF RETIRED MILITARY PAY IN A DIVORCE ACTION. Bensing 
v. Bensing, 25 Cal. App. 3d 889, 102 Cal. Rptr. 255 (1972). 


Miss Dalphine MacMillan* 
1. 


MAJOR ROBERT G. BENSING entered service in the United States 
Air Force on 2 December 1942. He completed his education under the 
Reserve Officer Training Corps program, and he was commissioned as an 
officer in the Air Force on 19 September 1950. During his fifth year of duty, 
Major Bensing met and married Elaine Bensing. They established a legal 
domicile in California where they purchased a home and numerous items of 
personal property. 

After 23 years of marriage, Mrs. Bensing sued for, and was granted, a 
divorce by the Solano County, California, Supreme Court. The trial court 
found that the community assets totaled $27,683.61. It awarded a lump sum 
of $16,470.00 to Mrs. Bensing and the balance of $11,913.61 to Major 
Bensing.! 

More importantly, the trial court determined that Major Bensing had been 
in the military service for 28 years and was therefore eligible for retirement 
on the date of the divorce, although he had not yet retired. The court held 
that the prospective retirement benefits were community property to the 
extent they resulted from service performed during the years of marriage. 
Accordingly, the court computed the life expectancy of Major Bensing, the 
percentage of the anticipated monthly retirement benefit ($700 per month), 
and then calculated the community-property portion of the retirement benefit 
to have an actual value of $91,149.90. The court, recognizing that Major 
Bensing might not live his actuarial life expectancy, accomplished substantial 
justice by dividing this amount and directing Major Bensing to pay 
$43,296.76 to his former wife, Elaine Bensing, at the rate of $271.72 per 
month starting on 1 April 1970. This amount was to be paid from his 
monthly retirement pay and terminate upon the death of either one. 

Major Bensing appealed the trial-court action? claiming that the court 
erred in declaring his pension benefit to be community property subject to 





* Miss MacMillan is presently Head of the Income Tax Branch, Legal Assistance 
and Taxes Division, Office of the Judge Advocate General. She received her J.D. 
degree from George Washington University Law School in 1960. 


1. The court-furnished figures do not add up correctly. 
2. 25 Cal. App.3d 889, 102 Cal. Rptr. 255 (1972). 
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division, since he had not yet retired. He contended that the benefits were 
contingent on both his actual retirement and survival and that, as of the date 
of the divorce, they were a mere expectancy not properly subject to division 
as community property. Held: Judgment of the trial court afirmed. Military 
retirement benefits earned over the period of a marriage are community 
property to that extent. The court, however, modified the judgment by identi- 
fying retirement benefits as monthly entitlements vice a lump-sum entitle- 
ment. 


Il. 


For years immemorial, one of the most attractive inducements in recruit- 
ing and retaining military personnel has been the statutory promise of re- 
tired pay® for officers and certain enlisted personnel and retainer pay‘ for 
specified enlisted personnel until they were eligible for retired pay. Eligibility 
is dependent on the completion of a specific number of years of active 
service’ or satisfactory service in the case of reservists;® placement on the 
disability retired list;7 or the attainment of statutory age.® Members of the 
military service have been assured that their retired pay was inviolate, i.e., 
it was not subject to levy or garnishment. The member has believed for 
generations that “this is my reward for serving my country.” So it is in most 
States. 

In a series of fairly recent decisions, the courts of several of the communi- 
ty-property States have been making increasingly deeper inroads into the 
traditional concept that military retirement benefits are not community prop- 
erty even though acquired during coverture and therefore not divisible as 
community property in a divorce action. One of the latest in a series of 
decisions, Bensing v. Bensing,!® further extends the inroads made by the 
more recent decisions, but has nevertheless put what appears to be an ulti- 
mate limitation on the division of the pension. 

The courts are now taking the position that pension benefits are part of the 
consideration earned by the member, not mere gratuities. This position has 
been a gradual evolution from an early position set forth in Lynch v. United 
States,11 concerning the treatment of War Risk Insurance. In addressing the 
point of whether a pension payable to a member was a mere gratuity or a 
vested right, Justice Brandeis stated: 





. 10 U.S.C. §§ 6325, 6323 (1970). 

. 10 U.S.C. § 6330-1-2 (1970). 

10 U.S.C. § 6323 (1970) (officer) ; 10 U.S.C. § 6326 (1970) (enlisted). 
10 U.S.C. § 6327 (1970). 

10 U.S.C. § 1201 (1970). 

10 U.S.C. § 6390 (1970). 

23 Comp. Gen. 911 (1944). 

. 25 Cal. App.3d 889, 102 Cal. Rptr. 255 (1972). 

. 292 U.S. 571, 577 (1934). 
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Pensions, compensation allowances, and privileges are gratuities. They involve no 
agreement of parties; and the grant of them conveys no vested right. The benefits 
conferred by gratuities may be redistributed or withdrawn at any time in the 
discretion of Congress. 


Ill. 


That characterization of the pension remained static until 1966 when the 
Tax Court stated, in Wilkerson v. Commissioner,” that “Army retirement 
pay represented additional compensation for past services.” The court held 
that military retirement pay was a part of the community property for 
Federal income tax purposes. The Tax Court interpreted the Arizona com- 
munity-property law to say that the entire retirement pay, regardless of 
marital status or domicile at the time accrued, was community property when 
paid, since the member was domiciled in a community-property State at the 
date it was paid. 

The community-property States,!* were quick to pick up the fact that the 
Tax Court and Federal court had acknowledged that the monies received 
from military pensions were community property vice separate property. 
They rapidly began eroding the concept that a service member has a separate 
right to own and dispose of funds received as military retired pay, even 
though no deductions had been made from the retirees’ active-duty salary. 
Federal law'‘ establishes the procedure for computing retired pay once the 
member becomes eligible, but does not establish any procedure or require- 
ment for deducting an amount from the members’ salary to create a pension 
fund during the period of active service. 

California attempted to take the lead in French v. French,"® a divorce 
proceeding involving a Navy enlisted member who had been on active duty 
for 16 years and then transferred to the Fleet Reserve wherein he was 
entitled to retainer pay. The trial court included the husband’s Fleet Reserve 
pay in the community property and divided it equally between him and his 
wife. The husband appealed asserting that the amounts received in the in- 
terim until he completed thirty years’ service did not represent compensation 
for services previously rendered, but in fact constituted compensation for 
services currently being rendered and thus not part of the community prop- 
erty subject to division upon divorce. He noted that, under the Naval Reserve 
Act of 1938, a member of the Fleet Reserve was required to perform not 
more than two months’ active duty in each four years, obey the regulations, 
and perform certain training duty or be ordered to active duty. He argued 
that his pay in the Fleet Reserve was compensation for the demands the 
Government placed upon him. The California Superior Court concurred and 


12. 44 T.C. No. 718, affirmed, 368 F.2d 552 (9th Cir. 1966). 
13. Arizona, California, Idaho, Louisiana, Nevada, New Mexico, Texas, and Washing- 


ton. 
14. 10 U.S.C. § 1401 (1970). 
15. 17 Cal.2d 775, 112 P.2d 235 (1941). 
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reversed the lower court with respect to the character of the retainer pay.'¢ It 
held that that portion of the decree should be reversed. 

In Kirkham v. Kirkham," a Texas trial court determined that the husband 
had served in the Armed Forces for a period of 224% years; that he was 
eligible to receive retired pay; and that the retired pay represented a vested 
property right which had accrued by reason of his years of active service. 
The Court distinguished the case from the French case on the basis that 
Kirkham had met the basic requirement for retirement (completion of 20 
years’ active duty) and thus had a vested interest, whereas French was 
required to perform duties and could possibly be separated from the service 
before he perfected entitlement to retired pay. The trial court held that the 
retired pay was therefore community property subject to distribution pur- 
suant to the divorce. 

Bonnie Jean and John Kirkham had been married 124% years of the total 
period of 221% that Kirkham served in the Armed Forces. On this basis the 
trial court awarded her a money judgment for an arbitrary 30% of the 
retired pay, since it was one of the very few property rights which they had 
acquired during the marriage. The Court of Civil Appeals of Texas affirmed 
the lower court decision both with respect to the interest in the retired pay 
and the division of the funds.1® 

At about the same time, the courts in the State of Washington in a divorce 
action, Morris v. Morris,!® became interested in the division of the military 
pension. The trial judge, on the assumption that a military pension was a 
gratuity to the husband from the Federal Government and not community 
property, made no distribution of the pension. He did award the wife ali- 
mony of $125 per month until she remarried or became employed and 
earning more than $300 per month. The wife appealed, contending that her 
former husband’s military retirement pension was not a gift but rather was 
in fact a divisible asset of the marital community. 

On appeal the Supreme Court of Washington stated that “[a]ll of the 
property of divorce litigants, whether it be separate or community in nature, 
is subject to fair, reasonable and equitable disposition by the divorce court.” 
The use of the phrase “[a]ll of the property . . . whether it be separate or 
community . . .” may have opened an even-wider wedge. The court went on 
to say that “[t]he wife would have been provided more of an element of 
security if the arrangements worked out by the trial judge had given her an 
interest in a specific amount of the military pension.” The court affirmed the 
lower court holding except to change the substance and security aspect of the 
property division.2° The position that retired pay is not a gift but rather 





16. Id. 
17. 335 S.W.2d 393 (Tex. Civ. App. 1960). 
18. Id. 


19. 69 Wash.2d 506, 419 P.2d 129 (1966). 
20. Id. 
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additional compensation for past service which is a part of the community 
property was thus being established in another of the community-property 
States. 

Texas continued to struggle with problems incident to the division of 
community property. In Mora v. Mora*! the appellant had completed over 25 
years of service in the Marine Corps at the date of his divorce. Captain Mora 
was eligible for retirement, but he had not yet retired. The trial court made 
distribution of those items enumerated as community property. His military 
pension was not one of the enumerated items. 

On appeal, his wife raised the issue that this military pension was a part of 
the community property and should have been divided. Captain Mora, on the 
other hand, argued that he had not yet retired and that his retirement was 
subject to forfeiture if he received a dishonorable discharge or died while he 
was still in the service. The court, relying on Herring v. Blakely,?® decided 
that Captain Mora had served in the Marine Corps for a sufficient period of 
time to entitle him to retirement rights and that he had thus “. . . obtained a 
property right which is vested even though the benefits were not payable at 
the time the divorce was granted.” The court further held that “[t]he fact 
that a right may be forfeited does not reduce it to the base status of a ‘mere 
expectancy’... . [T]he contingencies relied on by appellee in support of his 
argument that his interest in the retirement plan is not ‘property’ merely 
make his interest subject to divestment.” The court concluded that the lower 
court should have considered the pension prior to dividing the community 
assets and remanded the case to the trial court for further proceedings.”* 

The New Mexico courts encountered a similar issue in LeClert v. LeClert.*4 
The plaintiff, a naval officer who commenced his active duty in 1943, married 
the defendant in 1949. They obtained a divorce on 12 March 1968 just prior 
to the plaintiff’s scheduled retirement which was to be effective on 1 July 
1968. The trial court found that 73% of the retirement pay to which the 
plaintiff would become entitled upon his retirement was earned during cover- 
ture and accordingly was community property, one half of which it awarded 
to the former wife. 

LeClert appealed, relying strongly on the holding in French v. French.*® 
He contended that, since he was not yet retired, his pension was only an 
expectancy and not a vested right. The court distinguished the two cases, 
noting that Mr. French was an enlisted man transferred to the Fleet Reserve 
wherein he had a continuing obligation to serve in the Navy and to be 
subject to orders to active duty; whereas LeClert was being ordered to the 
retired list with no similar demands placed upon him, except to be recalled to 





21. 429 S.W.2d 660 (Tex. Civ. App. 1968). 
22. 385 S.W.2d 843 (Tex. Sup. Ct. 1965). 
23. Id. 

24. 80 N.M. 235; 453 P.2d 755 (1969). 

25. 17 Cal.2d 775, 112 P.2d 235 (1941). 
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active duty in time of war or national emergency. Looking to precedent cases 
in California and Texas, the court noted that such monies were earned 
property rights which accrued during each year of his Navy service. The 
court concluded that the retirement pay to which he became entitled was not 
an expectancy payable at some indefinite future date after he completed all 
his requirements but rather was a definite vested right. The orders for his 
retirement were already determinative of the pay to be received by Cdr. 
LeClert, which was to be in payment for services performed, partly during 
the marriage. The court affirmed the trial-court division of the retired pay. 
This holding was consistent with the previous Texas holding in the Mora 
case. 

The State of Texas carved a little further into a service member’s military 
retirement pay in the case of Busby v. Busby.2" Major Earl E. Busby entered 
the United States Air Force in September 1942. He married Mary Lou Busby 
in March 1946. Upon the completion of 20 years’ service, he was eligible for 
voluntary retirement but did not elect to retire at that date. On 25 July 1963 
the Air Force ordered his disability retirement following a medical determi- 
nation that he was unfit for duty due to a diabetic condition and a thyroid 
deficiency. The transfer to the disability retired list was effective 19 July 
1963. In a suit for divorce, the trial court disposed of various items of real 
and personal property but did not consider Major Busby’s disability retire- 
ment pay. 

Mary Lou Busby filed a suit on 1 November 1967 to recover and have 
partitioned equally the disability retirement benefits which had been paid to 
her former husband at the date of the initial trial and to be awarded one half 
of all benefits accruing in the future. Major Busby replied that he never had 
a property right in the disability retirement benefit during the time of 
marriage. He contended that such right arose solely due to his physical 
inability to perform future duties, and that it was accordingly his separate 
property. He further argued that he had not voluntarily retired, predicated 
on the completion of the required period of service, but that he had been 
involuntarily retired due to his physical inability to continue to perform his 
duties satisfactorily. It was pointed out that his retirement was pursuant to 
10 U.S.C. § 1201 (1970) ,2* and that retirement under such statute did not 
involve an election by the service member, but rather was based on a deci- 


sion by the Secretary of the service concerned that the service member was 
disabled. 


26. Id. 

27. 457 S.W. 551 (Tex. Sup. Ct. 1970). 

28. Upon a determination by the Secretary concerned that a member of a regular 
component of the armed forces entitled to basic pay, or any other member of the 
armed forces entitled to basic pay who has been called or ordered to active duty 
(other than for training under section 270(b) of this title) for a period of more 
than 30 days, is unfit to perform the duties of his office, grade, rank, or rating 
because of physical disability incurred while entitled to basic pay, the Secretary 
may retire the member, with retired pay computed under section 1401 of this title, 
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The court in arriving at its decision relied on the statutory provisions of 
the Code which permit disability retirement if the member has completed as 
little as 30 days’ active duty prior to the disability, if the disability was the 
proximate result of active duty in time of war and was rated at 30% or 
higher. The requirements that it be in time of war and at least 30% phase 
out as the period of active service increases. The court held that, since Major 
Busby had already completed the 20 years of service, he had met the require- 
ment for voluntary retirement and therefore had a vested right—particularly 
since the disability retirement benefits accrued during the marriage. 

The court quickly disposed of the argument that, since the trial court had 
not divided this retirement benefit initially as part of the community, the 
issue was res judicata. The court said that it was well settled that, where the 
divorce decree fails to provide for a division of the community property (the 
husband and wife became tenants in common or joint tenants), they could 
later seek a partition of the undivided community property. The court sug- 
gested that, in the future, counsel for litigants in divorce suits should call to 
the attention of the trial judge all of the assets of the marriage.?® 

During the period that the courts were partitioning the military pension in 
the various community-property States when a divorce was involved, the 
Internal Revenue Service also had occasion to look at the treatment to be 
accorded such income. The right to claim a retirement-income credit predi- 
cated on a military retirement pension earned while domiciled in a communi- 
ty-property State became the subject of an Internal Revenue Service 
Ruling.*° In that case, the husband and wife maintained their domicile in 


Arizona for thirty years, which included the entire period of the husband’s 
service in the Armed Forces of the United States. The husband’s active-duty 
pay in each of ten calendar years exceeded $1,200 [$600 attributable to each 
spouse]. When he retired, they moved to a noncommunity-property State and 





if the Secretary also determines that— 
(1) based upon accepted medical principles, the disability is of a permanent 
nature; 
(2) the disability is not the result of the member’s intentional misconduct or 
willful neglect, and was not incurred during a period of unauthorized absence; and 
(3) either— 
(A) the member has at least 20 years of service computed under section 1208 
of this title; or 
(B) the disability is at least 30 percent under the standard schedule of rating 
disabilities in use by the Veterans’ Administration at the time of the determina- 
tion; and either— 
(i) the member has at least eight years of service computed under section 
1208 of this title; 
(ii) the disability is the proximate result of performing active duty; or 
(iii) the disability was incurred in line of duty in time of war or national 
emergency. 
29. 457 S.W.2d 551, 555 (Tex. Sup. Ct. 1970). 
30. Rev. Rul. 63—169, 1963-2 Cum. Bull. 14. 
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changed their domicile. On their tax returns, they each claimed a retirement 
income credit under Section 37(a) of the Internal Revenue Code. 

The regulation under Section 37 of the Internal Revenue Code provides 
that, if retirement income constitutes community property under pertinent 
State law, the retirement income credit of each spouse shall be computed by 
taking into account one half of the amount. The Internal Revenue Service 
looked to the Arizona State law and found that, under Arizona law, the 
character of the property is determined at the date of acquisition and that, in 
the case of a married couple, it is determined by the law of the matrimonial 
domicile at the time of acquisition. 

In speaking on one of the issues, the Internal Revenue Service stated that, 
for purposes of section 37 of the Code, 

. retirement pay of members of the Armed Forces based on age or length of 
service is regarded as additional compensation for past services which qualifies as 
retirement income within the meaning of that section, and no part of such pay is 
considered attributable to services rendered during the taxable year. 

In addressing the other issue, the Internal Revenue Service said: “It is the 
general rule that a change of domicile from a community to a noncommunity 
property state does not affect the community character of property acquired 
while the spouses were domiciled in the community property state.” Since the 
character of retirement pay based on age and length of service was deter- 
mined by the marital status and domicile at the time the services were 
performed, each spouse was permitted to compute the retirement-income 
credit utilizing one half of the retirement pay as retirement income. 

The Internal Revenue Service later became involved in the tax treatment to 
be afforded monthly payments made to a wife pursuant to a community-prop- 
erty settlement in a divorce proceeding. A Texas taxpayer wife had obtained 
a divorce from her military officer husband. The property settlement stated 
that entitlement to retirement pay was community property; that the retire- 
ment pay would be approximately $300 per month; and that the taxpayer 
wife would be entitled to approximately $150 per month. The agreement 
further provided that the taxpayer wife relinquished her right in the first 69 
payments of the retirement pay in exchange for her husband’s promise to 
pay her approximately $300 per month for 36 months. 

In the ruling, the Service stated, inter alia, 


[slince the Federal laws providing for the payment of Armed Forces retirement 
benefits for age or length of service do not preclude such benefits being divided as 
community property for income tax purposes, the determination of whether the 


benefits are separate or community property in a specific situation is governed by 
State law.” 


The Ruling continued, 


[s]ince the payments the wife is entitled to receive as retirement benefits are actually 


31. Id. 
32. Rev. Rul. 69-471, 1962-2 Cum. Bull. 10. 
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from her share of the community property, any question of the payment being 
alimony is foreclosed by Section 1-71-1(c) (4) of the Income Tax Regulations which 
specifically states that “Section 71(a) (1) or (2) does not apply to that part of any 
periodic payment attributable to that portion of any interest in property, which 
interest originally belonged to the wife.” 


The Internal Revenue Service accordingly held that the monthly payments 
paid pursuant to a property-settlement agreement under a divorce decree 
providing for relinquishment of her rights in his retirement pay were not 
deductible alimony payments to him and were includible in the ex-wife’s 
gross income as ordinary income in the year received.** This is tantamount 
to dual taxation on such partitioned pension income. 


IV. 


At the conclusion of the Mora case, it began to be evident that the military 
retirement pay could be divided in any divorce action in a community-prop- 
erty State. Further, the courts appeared to have given the spouse a property 
right to this income which could follow the ex-spouse into any future mar- 
riages and possibly be devised to the ex-spouse’s heirs or assigns. One could 
even envision W receiving a right to a percentage of ex-H’s pension, then 
marrying H-2, thereafter W dies and H-2 acquires her right to a portion of 
H-1’s pension. The pertinent question seemed to be: Where would the courts 
stop? 

The decision in Bensing tentatively appears to have laid that issue to rest 
in California, at least inasmuch as the courts have decreed that the spouse 
shall receive a monthly sum in payment of the division of the community 
property until the death of either one of them. The heirs and assigns of the 
deceased ex-spouse will have no further claim on the retirement pension 
should the military member survive; neither shall the estate of the military 
member be charged with settling a final lump sum on the ex-spouse if the 
military member has managed to accumulate sufficient monies to settle such 
claim. 

The second question—concerning the direction the courts will go with 
respect to the partition of disability retired pay—is still largely unresolved. 
To date only the State of Texas has taken the position that the disability 
retired pay is pay earned during marriage even though it is awarded due to 
the member’s inability to continue to perform services, and not because he 
has served the requisite period of time to be entitled to retired pay. Congress 
and the military have created this benefit to provide an existence or living 
for a member who has become incapacitated due to his service for his 
country. Texas, however, has said, in essence—[t]his is money for past 
service—not for your inability to work in the future. 

The community-property States are fast lining up on the side of dividing 





33. Id. 
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military pensions. To date Arizona, California, New Mexico, Texas, and 
Washington have held that such pensions are divisible as community prop- 
erty. There is no evidence to date that noncommunity-property States may 
decide that this pension should be considered in awarding a property settle- 
ment in the event of a divorce involving a military pension. Military mem- 
bers seeking divorces in community-property States who are eligible for 
retirement pensions should be alerted to this pattern of cases. There appears 
to be little hope that the trend will be reversed. One can only anticipate that 
Bensing may indicate a stopping point with respect to the partition of volun- 
tary retired pay, but that Busby is merely the prelude to opening another 
door with respect to the partition of disability retired pay. Future Internal 
Revenue Service rulings may also broaden the taxability of such income 
rather than restrict it. 


LL 


Kastigar v. United States 


CONSTITUTIONAL LAW: SELF-INCRIMINATION: SUFFICIENCY 

OF USE AND DERIVATIVE-USE IMMUNITY TO COMPEL TESTIMONY 
OF A WITNESS OVER A CLAIM OF THE PRIVILEGE AGAINST 
SELF-INCRIMINATION. Kastigar v. United States, 406 U.S. 441 
(1972). 


Lieutenant Eugene A. Hechtkopf, JAGC, USNR* 


I. 


CHARLES JOSEPH KASTIGAR and Michael Gorean Stewart were 
directed to answer questions before a grand jury. Although they had been 
granted immunity under the provisions of the Organized Crime Control Act 
of 1970,? they refused to answer questions, asserting their privilege against 
self-incrimination under the fifth amendment of the Constitution of the 
United States. Kastigar and Stewart first opposed issuance of the grant of 
immunity on the ground that the immunity which the statute provided for 





* Lieutenant Hechtkopf is presently serving as an appellate Government counsel, 
Navy Appellate Review Activity, Office of the Judge Advocate General. He received 
the J.D. degree from William and Mary Law School in 1969. 


1. The question of whether immunity from use of compelled testimony and its fruits 
is sufficient to compel testimony in the military will be discussed in this casenote. 
The discussion will be limited to constitutional, statutory, and case-law aspects of 
the question and will not include a consideration of departmental regulations 
which may have a bearing on the question. 

18 U.S.C. §§ 6001-6005 (Supp. 1970). Sections 6002-6005 of the Act are set forth 
at note 55, infra. 
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was not coextensive with the privilege against self-incrimination. After being 
ordered to appear and answer the grand jury’s questions, Kastigar and 
Stewart persisted in their refusal to answer and were held in contempt. The 
Court of Appeals for the Ninth Circuit affirmed the district court’s findings 
that Kastigar and Stewart were in contempt. The Supreme Court of the 
United States granted certiorari to resolve the issue whether testimony may 
be compelled by granting immunity from use of compelled testimony and the 
fruits of such testimony, or whether a grant of immunity from prosecution 
for offenses to which compelled testimony relates is required in order to 
compel testimony.‘ Held: Immunity from the use and derivative use of 
compelled testimony is coextensive with the constitutional privilege and that 
broader immunity is not constitutionally required to compel testimony.5 


Il. 


The holding of the Supreme Court in Kastigar is the first resolution of the 
issue of use and derivative-use immunity versus transactional immunity. In 
1892 the Supreme Court decided Counselman v. Hitchcock® which became 
the authority for the proposition that testimony could not be compelled 
unless immunity was absolute—that is unless transactional immunity was 
granted. 

In that landmark decision, the Supreme Court was called upon to resolve 
the issue whether testimony could be compelled under a grant of immunity 
conferred under the provisions of section 860 of the Revised Statutes.’ That 
section provided : 





3. Stewart v. United States, 440 F.2d 954 (9th Cir 1971), aff'd sub nom. Kastigar v. 
United States, 406 U.S. 441 (1972). 

4. The following examples illustrate the concepts of transactional immunity and 
immunity from use and derivative use. 

1. A participates in a larceny with B. A testifies against B under a grant of 
immunity from prosecution for any offense with which his testimony might connect 
him. This immunity is transactional immunity. Having been given such a grant, A 
may not be prosecuted for the larceny regardless of how much evidence there is 
against him aliunde his testimony. Transactional immunity will also be called 
absolute immunity in this casenote. 

2. A participates in a larceny with B. A testifies against B under a grant of 
immunity from the use of his testimony or its fruits against him. This is use and 
derivative-use immunity. Having been given such a grant, A may be prosecuted for 
the larceny, but his testimony, or evidence derived therefrom, may not be used 
against him. The testimony cannot be used to obtain leads or for any other purpose 
against A. 

. Kastigar v. United States, 406 U.S. 441 (1972). 

. 142 U.S. 547 ;(1892). 

- Rev. Stat. § 860, 18 Stat. 162 (1874). The Supreme Court noted that § 860 of the 
Revised Statutes was a reenactment of § 1 of the act of February 25, 1868, chapter 
13 (15 Stat. 37). The latter statute provided: “That no answer or other pleading of 
any party, and no discovery, or evidence obtained by means of any judicial 
proceeding from any party or witness in this or any foreign country, shall be given 
in evidence, or in any manner used against such party or witness, or his property 
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No pleading of a party, nor any discovery or evidence obtained from a party or 
witness by means of a judicial proceeding in this or any foreign country, shall be 
given in evidence, or in any manner used against him or his property or estate, in 
any court of the United States, in any criminal proceeding, or for the enforcement of 
any penalty or forfeiture: Provided, That this section shall not exempt any party or 
witness from prosecution and punishment for perjury committed in discovering or 
testifying as aforesaid. 

The Court held that immunity must be coextensive with the privilege con- 
ferred by the fifth amendment. In applying that test to the statute under 
consideration, the Court noted that the statute did not prevent use of the 
compelled testimony to obtain leads which could be useful in discovering 
other evidence against a witness. In holding that the immunity provided by 
the statute was an inadequate substitute for the constitutional privilege, the 
Court went beyond the noted defect and stated: 


We are clearly of opinion that no statute which leaves the party or witness subject 
to prosecution after he answers the criminating question put to him can have the 
effect of supplanting the privilege conferred by the Constitution of the United States. 
Section 860 of the Revised Statutes does not supply a complete protection from all 
the perils against which the constitutional prohibition was designed to guard, and is 
not a full substitute for that prohibition. In view of the constitutional provision, a 
statutory enactment, to be valid, must afford absolute immunity against future 
prosecution for the offense to which the question relates. . . .* 

At this point it appeared that the high court might well approve an 
immunity statute granting absolute immunity. Relying on the Court’s lan- 
guage in Counselman, Congress passed the Act of February 11, 1893 (27 
Stat. 443),° which granted a witness immunity from prosecution for any 
transaction concerning which he might testify before the Interstate Com- 
merce Commission. This statute was upheld in Brown v. Walker.!° With four 
justices dissenting, the Court in Brown established that transactional immun- 
ity was a sufficient substitute for the constitutional privilege. The Court 
rejected the contention that a purpose of the privilege was to shield a witness 
from personal disgrace or opprobrium which might arise from his disclo- 
sures. The majority was of the opinion that, as long as the compelled testi- 
mony could not be used as a basis for or in aid of a prosecution, the 
constitutional privilege became inoperative. The majority’s opinion quoted 
language from Counselman concerning the requirement of absolute immunity 
to allow testimony to be compelled.! 





or estate, in any court of the United States, or in any proceeding by or before any 
officer of the United States, in respect to any crime, or for the enforcement of any 
penalty or forfeiture by reason of any act or omission of such party or witness: 
Provided, That nothing in this act shall be construed to exempt any party or 
witness from prosecution and punishment for perjury committed by him in discov- 
ering or testifying as aforesaid.” 
142 U.S. at 585-86. 

. See Brown v. Walker, 161 U.S. 591 (1896). 

. Id. 

. Id. at 594, 
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Transactional immunity appeared to be accepted as the requirement for 
compelling a witness to testify over his assertion of the privilege against 
self-incrimination.!2 Until 1970, with one exception,!* immunity statutes en- 
acted by Congress provided for transactional immunity." 

Murphy v. Waterfront Commission,!* decided in 1964, signalled the likeli- 
hood that the constitutional privilege did not require absolute immunity be 
granted in order to compel testimony. The issue facing the Supreme Court in 
Murphy was whether a State grant of immunity was sufficient if it did not 
prevent a Federal prosecution. The Court held that a grant of immunity had 
to extend to the Federal Government, but that prohibition of use of the 
testimony and its fruits by the Federal Government was sufficient protection 
for the witness to be compelled to testify. The decision left it unclear whether 
the court made its determination upon a constitutional basis or upon the 
basis of its supervisory authority over the Federal courts, but the Court held 
that the Federal Government was precluded from using the compelled testi- 
mony and its fruits. Mr. Justice White, concurring in the result, criticized as 
far-reaching and unnecessary the requirement that the witness be immune 
from prosecution in the Federal courts. He considered immunity from the 
use of the testimony and its fruits to be sufficient. He characterized pro- 
nouncements supporting a requirement of transactional immunity as dicta.** 
In spite of the language of Murphy in both its principal and concurring 
opinions, the question still remained whether use and derivative-use immun- 
ity granted by the jurisdiction seeking to compel the testimony would be 
sufficient.!” 

In 1968 the Supreme Court decided Gardner v. Broderick!*® which resolved 
the issue whether a public employee could be discharged for refusing to 
waive the protection afforded by the privilege against self-incrimination. The 
Court held that a discharge from employment for refusal to waive a constitu- 
tional right was improper. In the course of its opinion, the Court stated: 


Answers may be compelled regardless of the privilege if there is immunity from 
federal and state use of the compelled testimony or its fruits in connection with a 





12. See, e.g., McCarthy v. Arndstein, 266 U.S. 34 (1924); United States v. Monia, 317 
U.S. 424 (1943) ; Smith v. United States, 337 U.S. 137 (1949) ; Ullmann v. United 
States, 350 U.S. 422 (1956); United States v. Murdock, 284 U.S. 141 (1931); 
Albertson v. Subversive Activities Control Board, 382 U.S. 70 (1965); Adams v. 
Maryland, 347 U.S. 179 (1954). 

. Immunity provision of the Bankruptcy Act of 1898, § 7(a) (9), 30 Stat. 548. This 
provision was ruled inadequate in McCarthy v. Arndstein, Id. 
See Kastigar v. United States, 406 U.S. at 452. 

. 378 U.S. 52 (1964). 

. 378 U.S. at 93. 


. Stevens v. Marks, 383 U.S. 234 (1966). The concurring opinion of Mr. Justice 


Harlan indicated that still open was the question of whether use and derivative-use 
immunity was sufficient. 
. 392 U.S. 273 (1968). 
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criminal proscution against the person testifying. Counselman v. Hitchcock, supra, at 
585-586, Murphy v. Waterfront Commission, supra, at 79.° 


This language certainly indicated a retreat from the position of the Court in 
Counselman v. Hitchcock®® with regard to that decision’s requirement of 
absolute immunity. Broderick also suggested that the principle set forth in 
Murphy—that immunity from the use of testimony and its fruits by a second 
jurisdiction was sufficient—was likely to be extended to the jurisdiction 
compelling a witness’ testimony as well. 

Nevertheless, as late as 197] it was not a certainty that the Court was 
ready to abrogate the “rule” in Counselman v. Hitchcock. ** In Piccirillo v. 
New York®? the question whether absolute immunity from prosecution was 
required to compel a witness to testify was before the Court. The case 
centered around an immunity statute of the State of New York. The peti- 
tioner contended that transactional immunity was required. Because the New 
York Court of Appeals held that transactional immunity was required in 
New York?* after he had appealed to the United States Supreme Court, the 
majority of the Supreme Court decided that the case was inappropriate for 
deciding the issue and dismissed the writ of certiorari. The majority reasoned 
that the case was inappropriate deciding the issue because there was no 
longer any dispute between the petitioner and the State as to the type of 
immunity required in New York. Justice Douglas, Marshall, and Brennan 
dissented expressing the view that transactional immunity was required to 
compel a witness to testify. 

Following passage of Title II of the Organized Crime Control Act of 
1970,24 a number of circuit courts held that its immunity provisions were 
inadequate to compel unwilling witnesses to testify over claims of the privi- 
lege against self-incrimination. The Fifth Circuit held that the immunity 
afforded by the statute was not coextensive with the scope of the privilege.?® 
Considering Murphy the court said that a different standard applied to the 
jurisdiction compelling testimony from that applying to another jurisdiction. 

In holding the immunity granted by the Act inadequate, the Seventh 
Circuit expressed the opinion that the language in Counselman v. Hitchcock 
requiring absolute immunity could not be dismissed as dicta.?® 





. Id. at 276. 

. 142 U.S. 547 (1892). 

. Id. 

400 U.S. 548 (1971). 
Gold v. Menna, 25 N.Y.2d 475, 225 N.E.2d 235, 307 N.Y.S.2d 33 (1969). 

. 18 U.S.C. §§ 6001-6005 (1970). 

. United States v. Cropper, 454 F.2d 215 (5th Cir. 1971), rev’d mem., 406 U.S. 952 
(1972) ; but see, Mattox v. Carson, 424 F.2d 202 (5th Cir. 1970) where a different 
panel stated that the Florida right of immunity which prohibited prosecution was 
broader than the right under the fifth amendment. 

. In re Korman, 449 F.2d 32 (7th Cir. 1971), rev’d mem. sub nom., United States v. 
Korman, 406 U.S. 952 (1972). 
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The Ninth Circuit, however, ruled that the immunity provisions of the Act 
were constitutional.27 The court’s decision was affirmed in Kastigar v. United 
States 28 

Kastigar has finally resolved an issue which, according to the majority 
opinion, was never really settled by Counselman v. Hitchcock.” The majority 
placed heavy reliance on Murphy and characterized the broad language of 
Counselman as dicta which was unnecessary to a resolution of the issue 
before the Court in that case. The majority accepted as accurate the state- 
ment in Murphy that immunity from use and derivative use of testimony 
leaves the witness and the Government in the same position they would be in in 
the absence of requiring the witness to testify over his claim of privilege.*° 
The Court was also concerned with assurance that such immunity would in 
fact be sufficient protection. Responding to the contention that a person 
receiving immunity under the Act would be dependent on the integrity of the 
prosecuting authorities for the protection of his rights, the Court reaffirmed 
the burden of proof set forth in Murphy. The Court there stated: 

Once a defendant demonstrates that he has testified under a state grant of 
immunity, to matters related to the federal prosecution, the federal authorities have 
the burden of showing that their evidence is not tainted by establishing that they had 
an independent, legitimate source for the disputed evidence.™ 

Thus, the prosecution is required to prove that all evidence to be used comes 
from legitimate sources, entirely independent of compelled evidence, once the 
defendant shows that he has testified under a grant of immunity flowing from 
the statute. The majority regarded this as substantial protection, equal in 
scope to the privilege against self-incrimination. The Court emphasized that 
the fifth-amendment privilege does not grant amnesty or pardon, but merely 
prevents use of evidence obtained in violation of the privilege. Thus, the 
protection of the statute was considered adequate.*? 


III. 


The authority of a general court-martial convening authority to compel a 
military witness to testify over a claim of the privilege against self-incrimina- 
tion by granting immunity was upheld by the United States Court of Military 
Appeals in United States v. Kirsch.** It is evident that the court was under 
the very strong impression that transactional immunity was required in order 
to compel testimony over a claim of privilege under the Constitution. The 
court looked to the Uniform Code of Military Justice for provisions which 





. Stewart v. United States, 440 F.2d 954 (9th Cir. 1971), aff'd sub nom. Kastigar v. 
United States, 406 U.S. 441 (1972). 

. Kastigar v. United States, 406 U.S. 441 (1972). 

. 142 U.S. 547 (1892). 

. Kastigar v. United States, 406 U.S. at 458-59. 


. Id. at 460; Murphy v. Waterfront Commission, 378 U.S. 52, 79 n.18 (1964). 
. 406 U.S. at 461. 


15 USCMA 84, 35 CMR 56 (1964). 
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would enable a convening authority to grant absolute immunity from 
prosecution.** A combination of Articles 30,*5 44,°* and 64°” of the Code was 
found to be the source of such power. The court noted that, under article 
30(b) ** of the Code, “a military commander who has information indicat- 
ing that a person subject to his authority is implicated in the commission of 
an offense must ‘determine what disposition should be made thereof in the 
interest of justice and discipline.’ ” *® In addition to this power, the court 
noted that Congress had given the military commander the power to “free an 
accused from the penalty of any offense committed by him in violation of the 
Uniform Code, if he believes such action would further the accomplishment 
of the military mission.” *° The court said this power enabled a commander 
having authority to convene courts-martial to disapprove a judicial finding 
of guilt. Looking to article 44“! of the Code, the court observed that Con- 
gress had given the military commander the unlimited power to free an 
accused from punishment even before conviction by withdrawing charges 
after they had been referred for trial. In granting this power, the court 
noted, Congress provided for protection against double jeopardy. The court 
said that all of this power equated to the power of pardon and that such 
power to create an absolute bar to prosecution amounted to the power to 
grant immunity to protect a witness from the threat of punishment for an 
offense with which his testimony might connect him. Faced with the fact that 
the grant of immunity did not arise from any of the methods of protecting 
the witness from punishment expressly set forth in the Code, the court 
concluded that the enumerated ways of freeing a witness from the dangers of 
punishment were not intended to be exclusive. In support of this position, the 
court looked to the fact that Congress knew of practices concerning grants of 
immunity under the Articles of War.** The court viewed Congress’ acquies- 
cence in these practices concerning grants of immunity as approval of the 
practices. The court concluded further that the Manual for Courts-Martial, 
1951, did not create the power to grant immunity, but that it did undertake 
to regulate the form of the exercise of the power. The court said the Manual 
could undertake to regulate the exercise of the power because of the author- 
ity granted the President under article 36 ** of the Uniform Code of Military 
Justice. After determining that the convening authority had the power to 





34. Judge Ferguson dissented. In his dissent, he demonstrated that he also believed 


that absolute immunity was required to compel testimony. Jd. at 100, 35 CMR at 
72. 


. 10 U.S.C. § 830 (1970). 

Id. § 844. 

Id. § 864. 

10 U.S.C. § 830 (1970). 

. Supra note 33, 15 USCMA at 91, 35 CMR at 63. 

Id. 

10 U.S.C. § 844 (1970). 

Act of June 4, 1920, § 1, ch. II, 41 Stat. 787, as amended. 
. 10 U.S.C. § 836 (1970). 


BRESSESRR 
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grant immunity from prosecution, the majority of the court looked to the 
provision of the Manual for Courts-Martial, 1951, that one who could not be 
prosecuted for an offense because of a grant of immunity or other reasons 
was not in a position to claim the privilege against self-incrimination.“* 

In spite of the fact that Murphy v. Waterfront Commission*® had been 
handed down, the court did not consider the prospect that use and deriva- 
tive-use immunity might suffice, and did not discuss any provisions of the 
Code in terms of an authorization to grant such immunity. 

Judge Ferguson dissented vigorously, and the Kirsch case has been criti- 
cized because of its upholding of the power to grant immunity and compel 
testimony in the absence of specific statutory authority.*® 


IV. 


The principle enunciated in Kastigar could have a significant impact on 
military law. There has been relatively little litigation concerning grants of 
immunity in the military. The belief that transactional immunity was re- 
quired may well be the reason. Few individuals given the opportunity to 
avoid prosecution for an offense would be likely to resist testifying pursuant 
to a grant of immunity providing transactional immunity. In fact, immunity 
has frequently been sought as a means of escaping trial. On the other hand, 
the requirement of absolute immunity has undoubtedly caused convening 
authorities to exercise their power to grant immunity sparingly. The choice 
of granting immunity or not is normally a difficult one where one is faced 
with obtaining evidence against an offender at the cost of allowing another 
offender to escape prosecution. The choice may not be so difficult where all 
the witness need be assured of is that his testimony will not be used against 
him in any manner whatsoever. Authority to grant use and derivative-use 
immunity may increase the use of grants of immunity in courts-martial. 

There is no reason why use and derivative-use immunity should not be 
sufficient to compel testimony in the military. Such immunity not only is 
coextensive with the protections of the fifth amendment but also is coincident 
with the protections of article 31 *7 of the Code. By its own terms article 31 
provides only for suppression of evidence which is obtained in violation of the 
privilege it sets forth or which is coerced.‘* It does not prevent prosecution. 
Therefore, the fact that the privilege in the military arises from article 31 of 
the Uniform Code of Military Justice as well as the Constitution does not 
require a different result from that in Kastigar. Nor does Kirsch require a 

MC, 1951, para. 1505. 

. 378 U.S. 52 (1964). 

. Green, Grants of Immunity and Military Law, 53 Mn. L. Rev. 1, 25 (1971). 

- 10 U.S.C. § 831 (1970). 

Article 31(d), 10 U.S.C. § 831(d) (1970) provides: “No statement obtained from 
any person in violation of this article, or through the use of coercion, unlawful 


influence, or unlawful inducement may be received in evidence against him in a 
trial by court-martial.” 
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different result. Although the Court of Military Appeals demonstrated a 
belief that transactional immunity was required, it merely was acting on the 
basis of what was believed to have been a rule established by the Supreme 
Court. 

The question is whether the Uniform Code of Military Justice or any other 
law authorizes military convening authorities to grant use and derivative-use 
immunity. Reasoning similar to that employed in the Kirsch case points to 
the existence of such power. The convening authority’s power to determine 
what disposition will be made of charges carries with it the power to dismiss 
a charge if the only available evidence is the witness’ testimony or fruits of 
such testimony. The power of the convening authority to act on charges after 
trial, and to set them aside if he deems such action appropriate, carries with 
it the power to set aside a conviction if certain evidence is used. The 
statutory scheme of the Uniform Code of Military Justice gives the convening 
authority power to prevent the use of evidence against a witness as well as 
the power to prevent prosecution cf a witness. Kastigar stands for the princi- 
ple that a guarantee that statements by a witness and fruits thereof will not 
be used against him in any manner, made pursuant to a statute, makes the 
fifth-amendment privilege against self-incrimination unavailable to the wit- 
ness. Furthermore, the paragraph of the Manual for Courts-Martial to which 
the court in Kirsch said all immunity provisions were keyed has been 
changed. It now says, “Although an answer to a certain question might 
normally be expected to incriminate a witness, he may be required to answer 
if he has been granted immunity.” 4? Immunity from prosecution is no 
longer specified. None of the Manual provisions touching on immunity spe- 
cifically limit the authority to grant immunity to transactional immunity.®° 
In fact, it is provided that immunity is a defense to a prosecution only if a 
trial is contrary to the grant of immunity.*' Once a witness is compelled to 
testify because of a grant of use and derivative-use immunity, he will be 
protected by article 31(d) of the Code as well as the promise by the conven- 
ing authority that the testimony and its fruits will not be used.52 There is no 
statutory prevention of a prosecution where transactional immunity is 
granted in the military. It may therefore be said that the statutory basis for 
grants of immunity from use of testimony and its fruits is stronger than that 
found in the Kirsch case for grants of transactional immunity. 





49. MCM, 1969 (Rev.), para. 150d. 

50. See MCM, 1969 (Rev.), para. 68h, 148e, 566, 56c, 67a, 1505. 

51. MCM, 1969 (Rev.), para. 68h. 

52. Article 31(d), 10 U.S.C. § 831(d) (1970) provides: “No statement obtained from 
any person in violation of this article, or through the use of coercion, unlawful 
influence, or unlawful inducement may be received in evidence against him in a 
trial by court-martial.” Compelling a witness to testify would amount to coercion. It 
appears that the language of the statute is broad enough to include lawful as well 
as unlawful coercion, inasmuch as there is no limitation set forth as in the case of 
unlawful influence and unlawful inducement. 
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The foregoing position is dependent upon continued vitality of the premise 
of the Kirsch case that authority to grant immunity may be found implicitly 
in the Code and need not be conferred expressly by Congress. 

An important aspect of Kastigar which could prove to be significant from 
a practical standpoint is the protection of the witness from use of the com- 
pelled testimony by requiring the prosecution to prove that evidence is 
untainted. Such proof is required once the witness as an accused establishes 
that he has testified pursuant to a grant of immunity. The importance of this 
aspect of the decision has already been emphasized by the Fifth Circuit.5* 

Whenever a witness’ testimony is compelled by a grant of immunity, it will 
be necessary for the agents of the Government to keep track of sources of 
information concerning offenses for which the witness might later be prose- 
cuted. The burden of proof upon the Government is a heavy one. Carefully 
kept records indicating how evidence has been found will be essential. 

It will also be necessary to avoid even inadvertent use of leads disclosed by 
a witness’ testimony. Legal personnel will have to work closely with investi- 
gative personnel in order to assure that tainted information is not obtained. 
If a witness is to be prosecuted, it may well be beneficial to the Government 
to prosecute him first if possible. Of course there is always the possibility 
that two accomplices will be required to testify against each other. It would 
be beneficial for law-enforcement officials to gather their evidence concerning 
a witness prior to the time he testifies. If that safeguard is taken, an attack on 
evidence as tainted may be readily defended. A difficult situation may result 
where law-enforcement officials seek evidence because an individual has testi- 
fied, but do not use his testimony as a source of leads. Is their effort to 
obtain evidence alone exploitation of the testimony? It is submitted that it 
would not be, since a refusal to testify would be an equal stimulus to seek 
information. Thus, the witness would be in the same position as if he 
asserted his privilege. 

Defense counsel who represent witnesses who are later prosecuted will 
have to be alert for any indication that testimony has been tainted. Fre- 
quently, it may be necessary to interview sources of information, going into 
great depth as to how they happened to convey information to the Govern- 
ment. The time element may very likely provide a substantial clue where 
exploitation of testimony has occurred. 

In conclusion, it appears that there is a basis for granting use and deriva- 
tive-use immunity in the military. To avoid the uncertainties of the present 
basis for grants of immunity in connection with courts-martial, however, 





53. United States v. Kelly, 464 F.2d 709 (5th Cir. 1972). 

54. Kastigar upheld the immunity provisions of the Organized Crime Control Act of 
1970. The applicability of that act to the military establishment has been discussed 
in the article referred to in footnote 46. The procedures set forth in that act (see 
note 55, infra) would curtail the autonomy of the military-justice system, since a 
grant of immunity thereunder requires approval outside the military establishment. 
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new legislation is needed.™* Such legislation could remove any question of the 
existence of the power to grant immunity from the use of testimony and its 
fruits. A comprehensive statute could provide for grants of immunity to 
civilians as well as military personnel. Provisions similar to those of the 
Organized Crime Control Act of 1970 ** could deal with civilian witnesses, 
while procedures similar to those now employed, with authorization to grant 
use and derivative-use immunity, could regulate grants of immunity to mili- 
tary personnel. 


Use of the act as a basis for grants of immunity to military personnel would 
introduce a degree of complexity in practice which is not faced under the present 
system. As noted in the aforementioned article, the act has been utilized by the 
Army to obtain the testimony of a civilian witness. See Green, Grants of Immunity 
and Military Law, 53 Mm. L. Rev. 1, 32 (1971). 

. Title II of the Organized Crime Control Act of 1970, 18 U.S.C. §§ 6001-04, 
provides the following with regard to grants of immunity: 

“§$ 6002. Immunity generally. 

Whenever a witness refuses, on the basis of his privilege against self-incrimina- 
tion, to testify or provide other information in a proceeding before or ancillary to— 

(1) a court or grand jury of the United States, 

(2) an agency of the United States, or 

(3) either House of Congress, a joint committee of the two Houses, or a 
committee or a subcommittee of either House, and the person presiding over the 
proceeding communicates to the witness an order issued under this part, the 
witness may not refuse to comply with the order on the basis of his privilege 
against self-incrimination; but no testimony or other information compelled under 
the order (or any information directly or indirectly derived from such testimony or 
other information) may be used against the witness in any criminal case, except a 
prosecution for perjury, giving a false statement, or otherwise failing to comply 
with the order. (Added Pub. L. 91-452, title II, § 201(a), Oct. 15, 1970, 84 Stat. 
927.) “§ 6003. Court and grand jury proceedings. 

(a) In the case of any individual who has been or may be called to testify or 
provide other information at any proceeding before or ancillary to a court of the 
United States or a grand jury of the United States, the United States district court 
for the judicial district in which the proceeding is or may be held shall issue, in 
accordance with subsection (b) of this section, upon the request of the United 
States attorney for such district, an order requiring such individual to give 
testimony or provide other information which he refuses to give or provide on the 
basis of his privilege against self-incrimination, such order to become effective as 
provided in section 6002 of this part. 

(b) A United States attorney may, with the approval of the Attorney General, 
the Deputy Attorney General, or any designated Assistant Attorney General, 
request an order under subsection (a) of this section when in his judgment— 

(1) the testimony or other information from such individual may be necessary to 
the public interest; and 

(2) such individual has refused or is likely to refuse to testify or provide other 
information on’ the basis of his privilege against self-incrimination. (Added Pub. L. 
91-452, title II, § 201(a), Oct. 15, 1970, 84 Stat. 927.) 

“§ 6004. Certain administrative proceedings. 

(a) In the case of any individual who has been or who may be called to testify 
or provide other information at any proceeding before an agency of the United 
States, the agency may, with the approval of the Attorney General, issue, in 
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accordance with subsection (b) of this section, an order requiring the individual to 
give testimony or provide other information which he refuses to give or provide on 
the basis of his privilege against self-incrimination, such order to become effective 
as provided in section 6002 of this part. 

(b) An agency of the United States may issue an order under subsection (a) of 
this section only if in its judgment— 

(1) the testimony or other information from such individual may be necessary to 
the public interest; and 

(2) such individual has refused or is likely to refuse to testify or provide other 
information on the basis of his privilege against self-incrimination. (Added Pub. L. 
91-452, title II, § 201(a), Oct. 15, 1970, 84 Stat. 927.) 

See also § 6005. 


State v. Carr 


CONSTITUTIONAL LAW: TRIAL BY JURY: THE JUDGE’S AUTHORITY 
TO DENY THE ACCUSED’S REQUEST TO BE TRIED BY THE 
COURT ALONE. State v. Carr, 499 P.2d 832 (Ore. App. 1972). 


Captain David A. Higley, USMC* 


I. 


MAY THE TRIAL JUDGE disapprove an accused’s request to be 
tried by the court alone? 

In State v. Carr,! the defendant was charged with an offense recognized by 
Oregon to be a felony. When Carr appeared for trial, he demanded to be 
tried by the court alone. After Carr’s alternative trial rights were explained 
to him, the judge concluded that his explanation “never did get through to 
the defendant” ;? as a result the judge denied the defendant’s request for trial 
by judge alone. At a trial to a jury, Carr was convicted as charged. 

On appeal, Carr alleged that he had been denied his right to be tried by 
the court alone. According to the defendant, an accused’s “interests” require 
that he have “alternative choices as to the fact finder.” * After citing article I, 
section 11, of the Oregon Constitution, which provides that an “accused 





* Captain Higley is currently serving as Appellate Defense Counsel, Appellate Defense 
Division, Navy Appellate Review Activity. He received the J.D. degree (Cum Laude) 
from the State University of New York at Buffalo in 1971. 


1. 499 P.2d 832 (Ore. App. 1972). 
2. Id. at 833. 
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person, in other than capital cases, and with the consent of the trial judge, 
may elect to waive .. .” a jury trial, the Court of Appeals of Oregon 
rejected Carr’s assertion. The court observed that the Constitution supported 
the trial judge’s decision, and concluded that there “is nothing in the United 
States Constitution which is inconsistent with the Oregon constitutional pro- 
vision. . . .” 4 Citing only Singer v. United States,5 where the United States 
Supreme Court found no constitutional prohibition against conditioning the 
waiver of trial to a jury upon the consent of a trial judge, the Court of 
Appeals affirmed Carr’s conviction. 


Il. 


The ramifications of Carr should be studied with more than a little con- 
cern, and application of the principle of law announced in that case to 
military jurisprudence should be considered with caution. This caveat pro- 
ceeds from the understanding that, while State and Federal courts often 
possess general criminal jurisdiction, courts-martial possess only “special 
and limited jurisdiction,” * and must be created in strict compliance with 
congressional legislation.” 

The materials that follow will examine more closely the legal principle 
reflected in Carr by focusing on practice within the Federal criminal courts. 
A later portion of this note will discuss application of Federal practice to 
military law. It is contemplated that this discussion will be of assistance to 
general and special court-martial judges when they determine whether to 
approve an accused’s request to be tried by judge alone. Finally, this note 
will conclude by returning to Carr and discussing the appropriateness of that 
decision. 

The Federal Constitution guarantees every accused, except those tried for 
petty offenses,® a trial by a jury of his peers.® Does the correlative right, 
however, to demand trial by the court alone exist as a matter of constitu- 
tional doctrine? In Singer v. United States,!° the Supreme Court of the 
United States squarely faced the argument that a criminal defendant has the 
right to demand trial by court alone, and rejected the contention. Singer was 
charged with numerous mail-fraud violations, and upon appearing at trial, he 
offered in writing to waive trial by jury. The trial judge was willing to 
approve the waiver, but the Government refused to give its consent. The 
accused was subsequently convicted by a jury; the lower appellate court 
affirmed the conviction. Upon appeal to the Supreme Court, Singer argued 

Id. 
380 U.S. 24 (1965). 
Runkle v. United States, 122 U.S. 543, 555 (1887). 
. United States v. Dean, 20 USCMA 212, 43 CMR 52 (1970). 
Duncan v. Louisiana, 391 U.S. 145 (1968). 
. U.S. Const. amend VI. 
. 380 U.S. 24 (1965). 
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that, not only does an accused have an unconditional constitutional right to a 
trial by jury, “but also a correlative right to have his case decided by a judge 
alone if he considers such a trial to be to his advantage.” 1! The Court 
examined the common law and early Colonial practice regulating the mode 
of trial, and concluded that, while it was believed possible to try a criminal 
defendant without a jury, the evidentiary examples examined by the Court 
“in no way show that there was any general recognition of a defendant’s 
right to be tried by the court instead of by a jury... .” 

. Next, the Court examined the Constitution’s provision for trial by jury, 
and the gloss applied to that provision through judicial interpretation. After 
reflecting upon opinions of an individual justice’* and the Court’* wherein 
the views were expressed that trial by jury was the only permissible method 
of trial, the Court focused on more recent cases and more notably, Patton v. 
United States.1* In Patton, the Supreme Court had examined the constitu- 
tional provisions'® concerning trial of criminal cases by jury, and concluded 
that the provisions were “not jurisdictional, but . . . meant to confer a right 
upon the accused which he may forego at his election.” 17 On the basis of 
Patton, the Supreme Court in Singer concluded: 


there is no federally recognized right to a criminal trial before a judge sitting alone, 
but a defendant can, as was held in Patton, in some instances waive his right to a 
trial by jury. . 


Finally, the Court examined whether the waiver of a constitutional right 
could be conditioned upon the consent of the “prosecuting attorney or trial 


judge,” #* and concluded that it could reasonably be so conditioned. The 
Federal Rules of Criminal Procedure provide that: 


Cases required to be tried by jury shall be so tried unless the defendant waives a jury 
trial in writing with the approval of the court and the consent of the government.” 


The Supreme Court expressly upheld the validity of the rule alluded to above 
and expressed some difficulty understanding how Singer could assert the 
“bald proposition” 2 that compelling a criminal defendant to undergo a jury 
trial contrary to his request deprived the defendant of a fair trial or due 


Id. at 25-26. 

Id. at 31. 

United States v. Gilbert, 25 F.Cas. 1287 (C.C.D. Mass. 1834). 
Thompson v. Utah, 170 U.S. 343 (1898). 

281 U.S. 276 (1930). 

. U.S. Const. art. III, § 2 in part provides: “The Trial of all Crimes, except in 
Cases of Impeachment, shall be by Jury. . . .” U.S. Const. amend. VI in part 
provides: “In all criminal prosecutions, the “accused shall enjoy the right to a 
speedy and public trial, by an impartial jury. . 

. 281 U.S. at 298. 

Singer v. United States, 380 U.S. 24, 34 (1965). 

. Id. at 34. 

Fep. R. Crm. P. 23(a). 
Singer v. United States, 380 U.S. 24, 36 (1965). 
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process of law. The Court stated that an accused’s “only constitutional 
right” 22 with respect to the mode of trial was to an impartial jury, and 
found no constitutional impediment to conditioning the waiver of the right to 
trial by jury on the consent of the prosecutor or the judge: 


the result is simply that the defendant is subject to an impartial trial by jury—the 
very thing that the Constitution guarantees him... .” 


The Federal court decisions prior and subsequent to Singer are uniformly 
in accord. In Hibdon v. United States,4 the court recognized that the trial 
judge “had authority in the exercise of a sound discretion to accept waiver 
and . . . to proceed to trial . . . without a jury.” 25 In United States v. 
Holt,2* a case decided one year prior to Singer, the court observed that the 
record failed to demonstrate that the trial judge, who had withheld his 
consent, had failed to “exercise . . . ‘sound and advised’ discretion. . . .” ™" 
The court in Holt also expressed some difficulty accepting the contention that 
“trial by jury so zealously safeguarded by the Constitution, can be consid- 
ered a denial of due process. . . .”28 Moreover, in McCranie v. United 
States,2® the trial judge had denied the accused’s request to withdraw his 
waiver of a jury trial, and the appellate court affirmed after finding no abuse 
of discretion. In this latter case, the appellant complained that his waiver was 
“ineffective because the District Judge failed to sufficiently advise him of his 
right to a jury.” ®° The court examined the trial judge’s explanation of the 
accused’s trial rights and found that they could not have been made plainer. 
Since permitting the accused to withdraw his waiver “when the entire jury 
venire had been dismissed . . . would have meant an unmerited continu- 
ance,” ** denial of the request was proper. 

The cases after Singer have recognized that “there is no constitutional 
right to a non-jury trial.” *2 In addition, in United States v. Lutz,** the court 
noted that it was permissible for the parties to change their minds with 
regard to the mode of trial upon a rehearing. There, at a prior hearing the 
accused had elected to be tried by court alone, which election was concurred 
in by the prosecutor and the court. The previous trial, however, resulted in a 
mistrial. At the subsequent proceeding, the accused again requested trial by 





Id. at 36. 

Id. 

204 F.2d 834 (6th Cir. 1953). 

Id. at 837 (emphasis added). 

333 F.2d 455 (2d Cir. 1964), cert. denied, 380 U.S. 942 (1965). 
Id. at 458 (emphasis added). 

Id. 

333 F.2d 307 (5th Cir. 1964). 

Id. 

Id. 

United States v. Bowles, 428 F.2d 592, 594 (2d Cir.), cert. denied, 400 U.S. 928 
(1970). 

. 420 F.2d 414 (3d Cir.), cert. denied, 398 U.S. 911 (1970). 
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the judge, but the prosecution refused. The court found no prejudice, since 
“once a mistrial was declared each party was free to assert or waive his 
rights.” ** According to the court, “the prosecution was not bound by its first 
waiver.” 35 

The paramount considerations of the trial judge when advising an accused 
of his alternative trial rights are first, to ensure a fair and impartial trial, 
and second, to determine whether the accused has made a knowledgeable and 
intelligent waiver of the right to trial by jury. As for a fair trial, the 
Supreme Court was quick to point out in Singer that: 


the Government, as a litigant, has a legitimate interest in seeing that cases in which 
it believes a conviction is warranted are tried before the tribunal which the Consti- 
tution regards as most likely to produce a fair result... .™ 


The lower Federal courts have strived for fairness and impartiality, and have 
rejected contentions that an accused is denied a fair trial by a jury simply 
because the issues are complex,*” or because certain defenses may “bring out 
unpleasant aspects of defendant’s background.” ** The concern, therefore, is 
for fair and impartial triers of fact and not “where the best interests of the 
defendant would. . . be served... .” 

The second concern of the trial judge is that he obtain “the express and 
intelligent consent of the defendant” ‘° whenever the accused requests to be 
tried by the court alone. In Cross v. United States,“ the court reflected on 
this duty of the trial judge, and stated that the accused who wants to waive 
the right to be tried by a jury must “be brought before the court, advised of 
the right, and then permitted to make ‘an intelligent and competent 
waiver.’ ” 42 According to the Court of Appeals for the Fifth Circuit, “the 
record must reflect that it was deliberately, not inadvertently, done. That 
means that the jury trial must have been knowingly waived. That includes 
consent of the defendant.” 4* It must be anticipated, therefore, that, in the 
absence of information available to the judge establishing that the accused is 
making a knowledgeable and intelligent decision, the request for waiver of 
jury trial would be denied. 





Id. at 416. 

. Id. 

. Singer v. United States, 380 U.S. 24, 36 (1965). 

. United States v. Simon, 425 F.2d 796 (2d Cir. 1969). 

. United States v. Harris, 314 F. Supp. 437, 439 (D. Minn. 1970). See also United 
States v. Farries, 328 F. Supp. 1034 (D.M.D. Pa. 1971). 

. United States v. Hilbrich, 341 F.2d 555, 558 (7th Cir. 1965). 
Patton v. United States, 281 U.S. 276, 312 (1930). 

. 325 F.2d 629 (D.C. Cir. 1963). 
Id. at 631. 
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Ill. 


How is the notion of trial by military judge alone affected by these 
authorities? Article 16 of the Uniform Code of Military Justice*4 was 
amended by the Military Justice Act of 1968*° to provide for trial by 
military judge alone. The provisions of article 16 to be considered here are 
similar to those of the Federal Rules discussed above, and indicate that a 
court-martial may consist of only the military judge: 


if before the court is assembled the accused, knowing the identity of the military 
judge and after consultation with defense counsel, requests in writing a court 
composed only of a military judge and the military judge approves. 


It should be immediately apparent that one difference between the Federal 
Rule previously discussed*® and the portion of article 16 quoted above is the 
absence of a requirement in article 16 that the Government consent to the 
waiver of trial by court members. All the article requires is knowledge of the 
identity of the military judge, a written request executed by the accused, and 
approval of the military judge. One additional and significant difference 
should also be noted before proceeding further. In Patton v. United States, 
the Supreme Court had noted that the portions of the Constitution providing 
for jury trial in criminal cases were not jurisdictional. Consequently, in the 
absence of an objection by the Government to waiver of trial by jury, the 
trial court could undoubtedly properly proceed to a valid judgment. In 


military jurisprudence, however, article 16 is expressly jurisdictional, and its 
procedures must be strictly complied with.‘7 As a result, in the absence of an 
express approval by the military judge, the court-martial may be without 
jurisdiction to proceed. 

The legislative history of article 16 reveals that a procedure not too 
dissimilar than that under the Federal Rules was contemplated by Congress: 


The bill as passed by the House made the election of the accused to be tried by 
such a single-officer court subject to the approval of the military judge and the 
consent of the convening authority. The committee has amended the provision by 
deleting the requirement for consent by the convening authority. The report of the 
Committee on Armed Services of the House of Representatives states that the 
provision is modeled after rule 23a of the Federal Rules of Criminal Procedure, 
which provides that both the court and the Government must consent to waiver by 
the defendant of trial by jury. However, the committee believes that there are 
differences between the military community and the civilian community which makes 
such an exact parallel in procedures inadvisable. The command structure in the 
military presents a possibility of undue prejudicial command influence that is not 
present in civilian life. In any case, the military judge, after having heard arguments 
from both trial counsel and defense counsel concerning the appropriateness of trial 





. 10 U.S.C. § 816 (1970). 

. Pub. L. 90-632, 82 Stat. 1335 (1968). 

. See text at note 20, supra. 

. United States v. Dean, 20 USCMA 212, 43 CMR 52 (1970). 
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by a military judge alone, will be in the best position to protect the interest of both 

the Government and the accused.“ 

Theréfore, while the Government’s consent to trial by military judge alone is 
not strictly required, it is clear that Congress contemplated that the views of 
trial counsel be considered by the judge. The Manual for Courts-Martial* 
amplifies article 16, and provides that the “military judge may hear argu- 
ments from both trial and defense counsel prior to acting on a request for 
trial before him alone.” 5° Although the Government’s consent is not a requi- 
site to waiver of trial by court members, the Government may still object, 
and counsel may present argument on the issue. Normal Federal practice 
“does not require that the Government articulate its reasons for demanding a 
jury trial at the time it refuses to consent to a defendant’s proffered 
waiver.” 5! Courts-martial practice is apparently to the contrary; if the Gov- 
ernment desires to have the case heard by court members, it should object 
and present detailed argument reflecting its position or run the risk of having 
the accused’s requested waiver approved. 

Military case law on this particular aspect of article 16 has been sparse in 
some respects and nonexistent in others. For example, there has apparently 
been no litigation on a military judge’s refusal to approve a request for trial 
by military judge alone. This result may be for any number of reasons 
including the possibility that the issue has never arisen, the issue has never 
been presented on appeal, or that any military court considering the issue 
has dismissed the argument without comment or the opinion has not been 
reported. 

On the other hand, some case law exists on the proposition that waiver 
must be knowing and intelligent. In United States v. Jenkins,®? the Court of 
Military Appeals noted that the military judge has an “obligation” ™ to 
assure himself at trial that the accused’s choice of fact finder is “understand- 
ingly made.” 54 Having said so, however, the court proceeded to note that the 
“absence of appellant’s objection . . . is . . . a waiver of such assurance by 
the judge... .” 55 

Military practice, therefore, is not as strict in its requirement as to what 
“the record must reflect.” 5¢ In United States v. Greene,®" the court examined 
the record of trial, concluded that the accused’s choice of trial by military 
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. Id. at 114, 42 CMR at 306. 
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judge alone was not “unfettered,” °* and reversed the conviction. Clearly, the 
accused’s choice of mode of trial may not be influenced by improper actions 
of the convening authority. 

Denial by a military judge of an accused’s request to be tried by the judge 
alone, admittedly, does not often occur. There are several factors which 
could influence a military judge to disapprove the proffered request, how- 
ever, and these are: that the accused does not appreciate the difference 
between trial by court members and trial by judge alone; that the accused 
fails to respond to questions by the military judge at trial; or that the judge 
determines that trial before court members would provide the most impartial 
forum for findings and/or sentence. 

Whenever it becomes apparent to the military judge that an accused does 
not understand the various modes of trial, it is incumbent upon the judge to 
instruct the accused on the difference between trial by court members and 
trial by the judge alone.®® Should the military judge remain convinced that 
the accused does not appreciate the differences, it is recommended that the 
request for trial by judge alone be disapproved. This procedure would seem 
to preclude an assignment of error on appeal that the accused was deprived 
of trial by court members because he did not understand his rights to such 
proceeding.® The accused, of course, has an unqualified right to enlisted 
membership under such circumstances,*! but he must elect such membership 
in writing and once having done so any contention of prejudice from the fact 
of such membership should strike an unresponsive chord.® 

A special problem is always presented when the accused refuses to partici- 
pate in the trial proceedings by failing to respond to the military judge’s 
inquiry or standing mute when asked to plead. When an accused refuses to 
plead his innocence or guilt, a plea of not guilty must be entered on the 
record in his behalf.** By anology, the military judge should disapprove a 
request to be tried by judge alone whenever the accused refuses to respond to 
questions designed to apprise the accused of his alternative trial rights. 

Finally, for any or no reason the military judge may disapprove an 
accused’s request to be tried by the court alone. In much the same manner as 
the written request of the accused is “an indispensable jurisdictional 
prerequisite” ® so too, apparently, is the approval of the military judge. 
Consequently, the military judge may be able to disapprove the request with 
impunity. Under the circumstances, abuse of discretion does not appear to be 
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UCM], art. 45(a), 10 U.S.C. § 845(a) (1970). 
United States v. Dean, 20 USCMA 212, 43 CMR 52 (1970). 
UCM], art. 16(1) (B), 10 U.S.C. § 816(1) (B) (1970). 
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the standard for consideration of the judge’s decision. A more enlightened 
approach, however, would recommend that the military judge disapprove the 
request whenever such action would be in the interest of the accused. Trials 
should be conducted by the tribunal which is “most likely to produce a fair 
result,” 6° and the tendency to interject bias into a criminal trial should be 
scrupulously avoided. In United States v. Jackson, the Court of Military 
Appeals stated: 


law officers must be careful to maintain an impartial and scrupulously fair attitude 
throughout the trial, for their conduct perforce influences the tone of the entire 
proceeding... .* 


Should the military judge conclude, therefore, that he is to any degree 
shocked or biased by a particular offense, it is recommended that he disap- 
prove a request to be tried by judge alone in the interest of fairness to the 
accused.®° 


IV. 


In State v. Carr, the defendant’s request to be tried by the court was 
disapproved because the judge concluded that the explanation of the ac- 
cused’s alternative trial rights “never did get through to the defendant.” 7° It 
is submitted that on the basis of the authorities discussed above, the decision 
in Carr is both proper and appropriate. It was proper because it was permit- 
ted as a matter of constitutional doctrine. More importantly, however, it was 


appropriate because it safeguarded the accused’s fundamental right to be 
tried by a jury of his peers. It is further submitted that Carr is applicable 
within military jurisprudence. In United States v. Mason," Judge Duncan 
stated: “We strive to make the system of military justice equally as fair, if 
not more fair, than any other.” ** 

To ensure fairness, the military judge should determine that waiver of the 
right to be tried by court members is knowing and intelligent. In the absence 
of such assurance, the request should be disapproved. Only in this manner 
will appellate authorities be convinced that an accused’s rights have been 
protected. Only in this manner will our system of military justice be “equally 
as fair, if not more fair, than any other.” 
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Robinson v. United States Navy 


FEDERAL Tort CLAIM: ACTS FILING AN ADMINISTRATIVE CLAIM: 
A TWO STEP APPROACH: PRESENTATION AND SUBSTANTIATION: 
Robinson v. United States Navy, 342 F. Supp. 381 (E.D. Pa. 
1972). 


Lieutenant William R Trail, JAGC, USNR* 


I. 


ON 26 FEBRUARY 1970 a vehicle driven by Eugene Robinson was 
involved in a collision with a U.S. Navy vehicle. Mr. Robinson alleged that 
the driver of the Navy vehicle was responsible for the accident and filed 
several copies of the Standard Form 95 which had been provided by the 
Navy. Standard Form 95 is provided by the Navy to assist claimants in filing 
administrative claims which will comply with the requirements set forth in 
Title 28 U.S.C. §§ 2401(b),! 2672,2 and 2675.* Filing an administrative 
claim is a prerequisite to filing suit against the United States.‘ 

The Standard Form 95 submitted by Mr. Robinson on 21 April 1970 was 
incomplete in several respects. While the claimant stated a definite sum for 
damages to his automobile, Mr. Robinson listed his personal injuries as 
“unknown.” The total claim presented was for “$2135.45 plus personal inju- 
ries.” The claimant did not include any estimates to support his allegations 
of property damages. He also failed to supply any documentation to support 
his allegation of personal injuries. The instructions on the reverse side of the 
Standard Form 95 § and subsequent correspondence from the Navy informed 





* Lieutenant Trail is currently serving in the Litigation and Claims Division, Office 
of the Judge Advocate General of the Navy. He received the J.D. degree from 
University of Virginia law school in 1972. 


1. 28 U.S.C. § 2401(b) (1970). 
28 U.S.C. § 2672 (1970). 
28 U.S.C. § 2675 (1970). 
Id. § 2675(a). 

. Standard Form 95-104, Revised February 1963, Bureau of the Budget Circular A-5 
(Rev.). “Claims for damage to or for loss or destruction of property, or for 
personal injury, must be signed by the owner of the property damaged or lost or 
the injured person. If, by reason of death, other disability or for reasons deemed 
satisfactory by the Government, the foregoing requirement cannot be fulfilled, the 
claim may be filed by a duly authorized agent or other legal representative, 
provided evidence satisfactory to the Government is submitted with said claim 
establishing authority to act. 

If claimant intends to file claim for both personal injury and property damage, 
claim for both must be shown in item 8 on this form. Separate claims for personal 
injury and property damage are not acceptable. 
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Mr. Robinson that no action could be taken on the claim until a claim for 
damages in a sum certain was presented and supporting documents were 
provided to substantiate the claim. Mr. Robinson did not correct any of the 
aforementioned deficiencies and subsequently filed suit against the United 
States.* 

The question before the court was whether the Standard Form 95 as 
submitted by the claimant constituted a valid presentation of an administra- 
tive claim within the meaning of 28 U.S.C. § 2675. With reference to Mr. 
Robinson’s attempt to file an administrative claim, the court said: 


. . . The purpose of 28 U.S.C. § 2675(a) is to spare the Court the burden of trying 
cases when the administrative agency can settle the case without litigation. The 
information which the plaintiff omitted from his Form 95 was necessary to allow the 
administrative agency to evaluate the claim. A claim which does not set out the 
amount of damages sought is not a claim. Driggers v. United States, 309 F.Supp. 
1377 (D. S.C., 1970); Bialowas v. United States, supra; Landis v. United States, 
supra. In this case, there was no definite amount claimed for personal injuries, and 
no medical records or bills to support such a claim or aid in estimating its size. . . ." 


Held: This Court finds that no valid administrative claim pursuant to 28 
U.S.C. § 2675(a) has been filed by the plaintiff in this case.® 


II. 


Title 28 U.S.C. § 2675(a) was amended in 1966 to require that: 


An action shall not be instituted upon a claim against the United States for money 





The amount claimed should be substantiated by competent evidence as follows: 

(a) In support of claim for personal injury or death, the claimant should submit 
a written report by the attending physician, showing the nature and extent of 
injury, the nature and extent of treatment, the degree of permanent disability, if 
any, the prognosis, and the period of hospitalization, or incapacitation, attaching 
itemized bills for medical, hospital, or burial expenses actually incurred. 

(b) In support of claims for damage to property which has been or can be 
economically repaired, the claimant should submit at least two itemized signed 
statements or estimates by reliable, disinterested concerns, or, if payment has been 
made, the itemized signed receipts evidencing payment. 

(c) In support of claims for damage to property which is not economically 
reparable, or if the property is lost or destroyed, the claimant should submit 
statements as to the original cost of the property, the date of purchase, and the 
value of the property, both before and after the accident. Such statements should 
be by disinterested competent persons, preferably reputable dealers or officials 
familiar with the type of property damaged, or by two or more competitive bidders, 
and should be certified as being just and correct. 

Any further instructions or information necessary in the preparation of your 
claim will be furnished, upon request, by the office indicated at the top of the 
other side of this form. 

6. 342 F. Supp. 381 (E.D. Pa. 1971). 
7. Id. at 383. 
8. Id. 
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damages for injury or loss of property or personal injury or death caused by the 
negligent or wrongful act or omission of any employee of the Government while 
acting within the scope of his office or employment, unless the claimant shall have 
first presented the claim to the appropriate Federal agency and his claim shall have 
been finally denied by the agency in writing... .° 


Title 28 U.S.C. § 2675(b) gives the claimant the opportunity to consider his 
claim as finally denied if the appropriate agency fails to make final disposi- 
tion of the claim within six months after it is presented.)° 

The relevant legislative history indicates the intent of Congress when 
amending 28 U.S.C. § 2675(a). Senate Report No. 1327 states: 


The proposals embodied in H.R. 13650 are intended to ease court congestion and 
avoid unnecessary litigation, while making it possible for the government to expedite 
the fair settlement of tort claims asserted against the United States. In accomplishing 
these purposes, the more expeditious procedures provided by this bill will have the 
effect of reducing the number of pending claims which may become stale and long 
delayed because of the extended time required for their consideration.” 


Title 28 U.S.C. §§ 2401(b), 2672, and 2675 set forth the basic prerequi- 
sites for a claimant successfully to present an administrative claim. These 
sections have been amplified by agency regulations which have the full force 
and effect of law.!2 The regulations set forth what is required to present an 
administrative claim successfully and what a claimant is required to submit 
to substantiate his claim.'* 

The regulations prescribed by the Attorney General and Department of the 


Navy state that a claim is presented for disposition within the administrative 
process when a claim within the coverage of the act is presented: (1) in 
writing; (2) to the agency out of whose activities it arose; (3) for damages 
in a sum certain; (4) and within two years after it accrued.’* The regula- 
tions constitute an effort to implement the legislative purpose of avoiding 
litigation by permitting easy access to the administrative process. The regula- 
lions were written to provide easily executed document which would 
constitute a valid presentation of an administrative claim. 

In addition to discussing the presentation of an administrative claim, the 
regulations of the Attorney General and the Department of the Navy also 
identify the information which a claimant, who has properly presented a 
claim, “may be required to submit” or “shall include” to substantiate claims 
for death, personal injury, and property damage.!® 





. 28 U.S.C. § 2675(a) (1970). 
. 28 U.S.C. § 2675(b) (1970). 
. 1966 U.S. Cope Conc. ano Ap. News 2515-17. 
Muldez v. United States, 326 F. Supp. 692 (E.D. Va. 1971). 
. 28 C.F.R. part 14 (1966), 32 C.F.R. part 32 (1966) 
. 28 CF.R. § 14.2 (1966), 32 CF.R. § 750.51 (1966). 
. 28 C.F.R. § 14.4 (1966), 32 C.F.R. § 750.52 (1966). 





SUMMER 1973 @ Robinson v. United States Navy 
Mil. 


Title 28 U.S.C. § 2675, as amended, was first discussed judicially in 
Beavers v. United States.1* The plaintiff brought an action for damages 
under the Federal Tort Claims Act!” alleging that he sustained injuries when 
a truck being driven by an employee of the United States Post Office Depart- 
ment collided with the auto which he was driving. The Government filed a 
motion to dismiss based on the plaintiff’s failure to file an administrative 
claim pursuant to 28 U.S.C. § 2675(a). Confronted with the claimant’s total 
failure to comply with the statutory requirement to file an administrative 
claim, the court held: 


It is the opinion of this Court that the clear language of the amended statute 
dictates the conclusion that filing an administrative claim is now a prerequisite to 
filing or maintaining a civil action under the Federal Tort Claims Act... .™ 


In Driggers v. United States,!® the court was confronted with an attempt 
by the plaintiff to avoid presenting his claim to the concerned agency. The 
plaintiff brought an action against Warren G. Crook, an employee of the 
F.A.A., in a South Carolina State court alleging that he suffered personal 
injuries and property damage in an accident caused by Mr. Crook. The case 
was removed to the district court upon motion of the United States Attorney. 
The United States was substituted as the defendant upon certification pur- 
suant to 28 U.S.C. § 2679(d) that Warren G. Crook was acting within the 
scope of his employment at the time of the accident. The United States 
moved to dismiss the action on the ground that the plaintiff had not pre- 
sented an administrative claim to the F.A.A. pursuant to 28 U.S.C. § 
2675 (a). 

The plaintiff contended that correspondence between himself and the 
F.A.A. was sufficient to constitute the presentation of an administrative 
claim. The correspondence consisted of a letter dated 1 May 1969 from the 
plaintiff's attorney to Mr. Crook requesting the latter to have his liability-in- 
surance carrier contact the sender and a second letter, a copy of which was 
sent to the F.A.A. facility where Mr. Crook was employed, asking the addres- 
see if he desired to discuss settlement of the matter. 

The court rejected the plaintiff’s attempt to avoid the administrative proc- 
ess by stating: 


. . . that the letters from the attorney for the plaintiffs to Mr. Crook did not comply 
with the requirement of the regulations prescribed by the Attorney General, pursuant 
to 28 U.S.C. § 2672, that a written notice of an incident must be “accompanied by a 
claim for money damages in a sum certain * * *.” 14 CFR § 14.2.” 





16. 291 F. Supp. 856 (S.D. Text 1968). 
17. 28 U.S.C. $§ 1346(b), 2671-2680. 
18. 291 F. Supp. at 857. 

19. 309 F. Supp. 1377 (D. S.C. 1970). 
20. Id. at 1379. 
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In Bialowas v. United States,?1 the appellant alleged that, on 19 April 
1967, he had stopped his car for a red light when he was struck from behind 
by a United States mail truck. He complained that, as a result of the acci- 
dent, he sustained property damage and personal injuries. The appellant 
received from the postal authorities a number of copies of Standard Form 
95. When completing the form, the appellant did not specify the amount of 
his claim for personal injuries, and the court held this omission to be disposi- 
tive. By failing to state a claim for a sum certain, the appellant failed to 
present an adequate administrative claim within the purview of 28 U.S.C. § 
2675, as amended. The court upheld the lower court decision which dis- 
missed the action. 

As in the Robinson case, the court went beyond the specific holding to 
discuss the significance of other omissions in the claimant’s administrative 
claim: 

The back of the form returned by him contained a “Notice to Claimant” in bold 
print with directions to read the instructions and complete both sides of the form “as 
it will be the basis of further action upon your claim.” The instructions directed that 
the form had to be signed, and that doctors’ reports and medical bills were to be 
supplied along with repair bills and estimates of property damage. There were also 
instructions and questions regarding insurance coverage and finally a place for 
claimant to sign on the back of the form. None of the blocks on the back of the 
form, including the signature line, were completed by the appellant.” 


The court did not distinguish between failures which prevent a claim from 


being validly presented and failures to supply substantiating information. 
Although the court recognized the importance of the latter, it did not attach 
any independent significance to these omissions. The court remarked: 


. . . [T]he requirements of the regulations are intended to set up uniform procedures 
in the exercise of settlement authority. The necessity for a signature to the claim is 
to fix responsibility for the claim and there presentations made therein. Appellant 
made no effort to comply with these indispensable prerequisites to a valid claim 
under the appropriate regulations. Nor did he provide the insurance coverage 
information requested or attach the doctors’ reports or medical bills as directed by 
the instructions on the back of Form 95... .* 


IV. 


The amendments to 28 U.S.C. § 2675(a) and the regulations promulgated 
by the Attorney General and the Department of the Navy have apparently 
created a two-step procedure for administrative claims. First, a claimant 
must enter the administrative process by correctly presenting a claim to the 
appropriate agency.24 Once the claim has been presented, the statute of 
21. 443 F.2d 1047 (3d Cir. 1971). 

22. Id. at 1048. 


23. Id. at 1050. 
24. 28 CFR. § 14.2 (1966), 32 C.F.R. § 750.51 (1966). 
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limitations is tolled.25 Secondly, an agency may require the claimant to 
submit substantiating data.2* The question not perceived by the court in the 
Robinson case was: What are the consequences of a claimant’s failure to 
supply substantiating data after he has successfully presented his claim to the 
appropriate agency. 

It is suggested that, in order to implement the legislative intent of expedit- 
ing consideration of administrative claims and avoiding litigation, the courts 
must attach independent significance to a claimant’s failure to substantiate 
his claim. Failure to submit substantiating data does not put the claimant 
outside the claims process and render him subject to the limitations period 
contained in 28 U.S.C. § 2401(b). It is suggested that this omission 
is a failure to exhaust the claimant’s administrative remedy as described in 
the regulations of the Attorney General and Department of the Navy.2” By 
failing to exhaust his administrative remedies, the claimant should be required 
to furnish the agency with information substantiating the claim. This infor- 
mation would permit the agency to evaluate the claim intelligently and 
attempt to settle it. 

Without adequate substantiating information, an agency cannot make any 
disposition of the claim. By withholding substantiating data and making 
administrative settlement impossible, it is conceivable that a claimant might 
utilize the provision of § 2675 to contend that: 


. . . The failure of an agency to make final disposition of a claim within six months 
after it is filed shall, at the option of the claimant any time thereafter, be deemed a 
final denial of the claim for purposes of this section. . . .* 


This use of the amended version of 28 U.S.C. § 2675 is a perversion of the 
legislative intent that prompted its passage. To require the presentation of an 
administrative claim as a prerequisite to filing suit is an empty gesture if the 
claimant is not required to furnish the agency with sufficient information to 
make a genuine attempt at settling the claim administratively. In addition, 
this procedure has occasionally been abused by attorneys to raise their 
statutory fee from 20 per cent for an award or settlement made pursuant to 
28 U.S.C. § 2672 to 25 per cent for a judgment rendered pursuant to 28 
U.S.C. § 1346(b).29 If the case load is to be lifted from the shoulders of the 
courts, they must recognize the two-step administrative claim process set up 
by the regulations of the Attorney General. They must give the same effect to 
the regulations which deal with submission by the claimant of substantiating 


data as Robinson has given the failure to provide information requested by 
Standard Form 95. 





25. 28 U.S.C. § 2401(b) (1970). 

26. 28 CF.R. § 14.4 (1966), 32 C.F.R. § 750.52 (1966). 
27. 28 C.F.R. part 14 (1966), 32 C.F.R. part 32 (1966). 
28. 28 U.S.C. § 2675(a) (1970). 

29. 28 U.S.C. § 2678 (1970). 
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United States v. Albo 


CRIMINAL PROCEDURE: JENCKS ACT: RIGHT OF DEFENSE TO 
CRIMINAL INVESTIGATORS’ NOTES FOR IMPEACHMENT PURPOSES. 
United States v. Albo, 22 USCMA 30, 46 CMR 30 (1972). 


Lieutenant Commander Jeffrey H. Bogart, JAGC, USNR* 


CAN THE ACCUSED compel a criminal investigator testifying for the 
Government to produce the notes used by the witness to refresh his recollec- 
tion before testifying? 


I. 


At the court-martial of Lance Corporal Jose Albo for possession of heroin, 
the defense found itself faced with the necessity of discrediting the crucial 
testimony of two CID agents on the question of probable cause to apprehend 
and search the accused. During exploratory cross-examination by the de- 
fense, both witnesses revealed that, prior to testifying, they had refreshed 
their recollection from certain “case activity notes.” The defense counsel, 
citing the “Jencks Act,”! requested that the Government provide him with 
those notes for his possible use in testing the credibility of the agents. The 
trial counsel objected to the request on the grounds that the Jencks Act did 





* Lieutenant Commander Bogart is currently serving as Assistant Director, Appellate 
Defense Division, Navy Appellate Review Activity. He received the A.B. degree from 
Colgate University in 1964 and his LL.B. from Columbia University School of Law in 
1967. 


1. 18 U.S.C. § 3500 (1970), 18 U.S.C.A. § 3500. As amended in 1970, the full text of 
the Jencks Act provides: “(a) In any criminal prosecution brought by the United 
States, no statement or report in the possession of the United States which was made 
by a Government witness or prospective Government witness (other than the defen- 
dant) shall be the subject of subpoena, discovery, or inspection until said witness has 
testified on direct examination in the trial of the case. 

(b) After a witness called by the United States has testified on direct examination, 
the court shall, on motion of the defendant, order the United States to produce any 
statement (as hereinafter defined) of the witness in the possession of the United 
States which relates to the subject matter as to which the witness has testified. If the 
entire contents of any such statement relate to the subject matter of the testimony of 
the witness, the court shall order it to be delivered directly to the defendant for his 
examination and use. 

(c) If the United States claims that any statement ordered to be produced under 
this section contains matter which does not relate to the subject matter of the testi- 
mony of the witness, the court shall order the United States to deliver such statement 
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not apply to the testimony of criminal investigators and, furthermore, pro- 
duction of the notes would disclose the identity of confidential informants.? 
The military judge denied the request without examining the notes or 
inquiring as to their nature and without ordering that they be attached to 
the record of trial. The trial court then proceeded to resolve the issue of 
probable cauze to apprehend and search in favor of the Government, a 
determination upheld by the United States Navy Court of Military Review.* 

On review by the United States Court of Military Appeals: Held, the notes 
of a Government agent who testifies at a court-martial are producible if the 
notes relate to the testimony of the agent. In this case the military judge 
should have examined the notes to determine what part of them related to 
the testimony of the agents.‘ 





for the inspection of the court in camera. Upen such delivery the court shall excise 
the portions of such statement which do not relate to the subject matter of the testi- 
mony of the witness. With such material excised, the court shall then direct delivery 
of such statement to the defendant for his use. If, pursuant to such procedure, any 
portion of such statement is withheld from the defendant and the defendant objects 
to such withholding, and the trial is continued to an adjudication of the guilt of the 
defendant, the entire text of such statement shall be preserved by the United States 
and, in the event the defendant appeals, shall be made available to the appellate court 
for the purpose of determining the correctness of the ruling of the trial judge. When- 
ever any statement is delivered to a defendant pursuant to this section, the c-urt in its 
discretion, upon application of said defendant, may recess proceedings in the trial for 
such time as it may determine to be reasonably required for the examination of such 
statement by said defendant and his preparation for its use in the trial. 


(d) If the United States elects not to comply with an order of the court under sub- 
section (b) or (c) hereof to deliver to the defendant any such statement, or such 
portion thereof as the court may direct, the court shall strike from the record the 
testimony of the witness, and the trial shall proceed unless the court in its discretion 
shall determine that the interests of justice require that a mistrial be declared. 

(e) The term ‘statement’, as used in subsections (b), (c), and (d) of this section 
in relation to any witness called by the United States, means— 

(1) a written statement made by said witness and signed or otherwise adopted or 
approved by him; 

(2) a stenographic, mechanical, electrical, or other recording, or a transcription 
thereof, which is a substantially verbatim recital of an oral statement made by said 
witness and recorded contemporaneously with the making of such oral statement; or 

(3) a statement, however taken or recorded, or a transcription thereof, if any, 
made by witness to a grand jury.” 

. MCM, 1969 (Rev.), para. 1518, relied upon by the trial counsel, provides in pertinent 
part: “. . . The identity of persons supplying information to public officials engaged 
in the discovery of crime is privileged against disclosure, and the communications of 
these informants imparting the information are also privileged to the extent necessary 
to prevent disclosure of the informant’s identity.” 

3. United States v. Albo, No. 71 3304 (NCMR 17 February 1972) (unreported). 
4. United States v. Albo, 22 USCMA 30, 46 CMR 30 (1972). 
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II. 


The Jencks Act was enacted in 1957 as a result of the Supreme Court’s 
decision in Jencks v. United States, a decision whose broad interpretation 
by some lower Federal courts led Congress to believe that it was being 
utilized by defendants for rummaging through Government files.* The pur- 
pose of the Act is to: 


. . . afford defendants in criminal cases a means of obtaining access to certain types 
of Government documents useful for the cross-examination of prosecution witnesses. 
Any statement within the ambit of the Jencks Act must be produced upon demand 
by the defendant when the witness who has made the statement has testified as a wit- 
ness for the Government. The Act does not authorize fishing expeditions by the de- 
fendant, however, and use of statements under the Act is restricted to impeachment.’ 


The first, and probably most frequently cited interpretation of the new 
legislation by the Court whose decision engendered it, was in Palermo v. 
United States.2 Mr. Justice Frankfurter, the author of the opinion of the 
Court, stated that: 


... [t]he purpose of the Act, its fair reading and its overwhelming legislative history 
compel us to hold that statements of a government witness made to an agent of the 
Government which cannot be produced under the terms of 18 U.S.C. § 3500 cannot be 
produced at all.° 


The applicability of the Jencks Act to military law was recognized as 
early as 1963,!° although reported military decisions mentioning the act are 


far from numerous.!! One commentator has ascribed this relative dearth of 
case law to the fact that defense lawyers in the military have traditionally 
had ready access to investigative case files before trial, and accordingly they 
have little need to invoke the provisions of the Jencks Act during trial.!? Be 


5. 353 U.S. 657 (1957). See Professor Sutherland’s comments on the Jencks decisicn and 
its aftermath in Sutherland, The Supreme Court, 1956 Term, 71 Harv. L. Rev. 85, 
112 (1957). 

. See 1957 U.S.C. Cong. and Ad. News 1861. See also appendices A and B, Palermo v. 
United States, 360 U.S. 343 (1959). 

. United States v. Graves, 429 F.2d 196, 199 (1970) (citations omitted). 

. 360 U.S. 343 (1959). 

. Id. at 351. But see the separate opinion of Mr. Justice Brennan criticizing what he 
considers the unnecessary and overly rigid Frankfurter interpretation of 18 U.S.C. 
$ 3500. Id. at 359-366. 

10. See United States v. Walbert, 14 USCMA 34, 33 CMR 246 (1963) (Jencks Act appli- 
cable to military law) ; United States v. Heinel, 9 USCMA 259, 26 CMR 39 (1958) 
(Jencks decision applicable). See also United States v. Augenblick, 377 F.2d 586 
(Ct. Cl. 1967), rev. 393 U.S. 348 (1969) ; Levy v. Parker, 316 F. Supp. 473 (M.D. 
Pa. 1970). 

- Including the decision in Albo, the Jencks decision or Act are mentioned in only 
fifteen published military opinions, in many instances peripherally. 
See West, The Significance of the Jencks Act in Military Law, 30 Mt. L. Rev. 83 
(1965). See also United States v. Brakefield, 43 CMR 828 (ACMR 1971), where the 
Army Court of Military Review stated: “Military law provides a much more direct 
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that as it may, the act has on occasion been relied on by military defense 
counsel, as evidenced by Albo, and familiarization with its ramifications 
therefore seems in order. 

Since the Jencks Act applies to all criminal prosecutions brought by the 
United States,!* resolution of questions under the act arising during courts- 
martial necessarily depends on a study of case law developed in courts 
established under article III of the United States Constitution. The Court of 
Military Appeals relied heavily on such case law in reaching the result it did 
in Albo. 


Il. 


There is no doubt that the military judge in Albo committed error under 
the Jencks Act by failing either to examine the requested notes or attach 
them to the record of trial. The question facing the Court of Military 
Appeals, however, was whether the investigators’ notes, as described by the 
record of trial, were to be considered “statements” under the act and 
therefore subject to production.'® The court, in deciding that they were 
statements subject to production, cited several Federal cases which it consid- 
ered to support this proposition. Important among these was that of the 
United States Supreme Court in Clancy v. United States.'* 

In Clancy, Government agents testified at trial as to the substance of 
certain pretrial interviews they had conducted. Memoranda of these inter- 
views were prepared sometime after the interviews had taken place, in one 
instance from memory and in another from an agent’s notes. The trial court, 
although giving the defense the notes for cross-examination of the agents, 
refused a defense request for the memoranda on the ground they were not 
“statements” under the Act because not made “contemporaneously” with the 
interviews. The Supreme Court rejected this interpretation, stating that the 
“contemporaneous” requirement applied only to the type of statements cov- 
ered by subsection (e) (2) of the Act. It held that the memoranda, which it 
considered subsection (e) (1) statements, should have been delivered to the 


and broader means of discovery by an accused than is provided by the Jencks Act in 
particular and the Federal Rules of Criminal Procedure in general. Compare para- 
graph 115c, Manual for Courts-Martial, United States, 1969 (Revised editicn), with 
Rules 6e, 16 and 17, Federal Rules of Criminal Procedure.” Id. at 833. 

. 18 U.S.C. § 3500(a), 18 U.S.C.A. § 3500(a), supra, note 1. 

. 18 U.S.C. § 3500(c), 18 U.S.C. § 3500(c), supra, note 1. 

. Basically similar questions under the Jencks Act had been replied to, favorably 
from a defense viewpoint, by intermediate military courts. See United States v. 
Adams, 4] CMR 874 (AFCMR 1969), pet. denied 19 USCMA 595, 41 CMR 402 
(1969) (Defense entitled to agent’s notes and investigative reports for impeach- 
ment of agent); United States v. Jackson, 33 CMR 884 (AFBR 1963) (Defense 
entitled to agent’s notes for impeachment of agent’s testimony during Article 32 
investigation) . 

. 365 U.S. 312 (1961). 
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defense for use in cross-examination of the Government agents.!7 As noted 
by the Court of Military Appeals in Albo, it was not directly decided in 
Clancy whether the notes taken by Government agents during an investiga- 
tion, as contrasted with formal memoranda prepared therefrom, qualify as 
“statements” under the Act.!® Or, in other words, did the trial judge in 
Clancy also interpret the Act incorrectly by turning over to the defense the 
apparently unsigned notes taken by an agent during the interviews. 

The Court of Military Appeals evidently found this question answered to 
its satisfaction by certain decisions of the United States Circuit Courts of 
Appeals, most notably that of the Fourth Circuit in Holmes v. United States.® 
Holmes also involved the question of whether memoranda and reports pre- 
pared by a Government agent should be made available to the defense, upon 
request, for possible impeachment of the agent’s testimony. The Government 
on appeal in Holmes took the position that the Jencks Act did not apply to 
statements prepared by a Government agent who later became a witness at 
trial. The Fourth Circuit, in a per curiam opinion, rejected this argument 
and went on to discuss the act in language which the Court of Military 
Appeals found worthy of being set forth verbatim in its opinion in Albo. 

. .. The written report of the agent, however, is just as much a verbatim statement of 

the agent, who prepares it, as a written statement of an informer, incorporated in the 

report, is the statement of the informer. It is a statement within the literal and evident 
meaning of subsection (e) of the Act. Its use to contradict the agent who prepared it 
in no way contravenes the policy of the Act against the use of an investigator’s notes 
or summaries of information to contradict his informer. In Palermo v. United States, 
it was held that an agent’s summary of information obtained from his informer was 
not a “statement” within the meaning of subsection (e) of the Act when its use was 
sought for purposes of cross examining the informer, but nothing in that opinion sug- 
gests the same summary would not be a “statement” within the meaning of subsection 

(e) of the Act when its use is sought to cross examine the agent who prepared it, the 

question being what information the agent actually obtained during the course of his 

investigation.” 





17. The distinction between category (e) (1) and (e) (2) statements was clearly drawn 
by Mr. Justice Frankfurter in Campbell v. United States, 365 U.S. 85 (1961), often 
referred to as Campbell I. “The plain differentiation between the two clauses is that 
the former relates to statements written by a witness, while the latter encompasses 
his oral statements recorded and transcribed by another. As to the statements that 
the witness himself had set down on paper, Congress desires that his signature or 
some other form of approval be shown to assure authenticity. The required approval 
would also quiet any doubts that the witness had an adequate opportunity to scruti- 
nize for verification the document which he had prepared. These are appropriate 
safeguards for the use of these documents as a basis for impeaching the witness’ 
testimony on the stand. As to oral statements, the statute prescribes that their con- 
tent be ‘a substantially verbatim recital’ of the witness’ words, recorded contempo- 
raneously. ‘Clearly this provision allows the production of mechanical or steno- 
graphic recordings of oral statements, even though later transcribed.’” Id. at 104, 
105. 

18. United States v. Albo, supra, note 4, at 34, 46 CMR at 34. 

19. 271 F.2d 635 (4th Cir. 1959). 

20. Id. at 638. See also Lewis v. United States, 340 F.2d 678 (8th Cir. 1965). 





SUMMER 1973 @ United States v. Albo 


The primary reliance of the Government in Albo appears to have been 
on two United States Courts of Appeals cases decided in 1959, Needleman v. 
United States *4 and McGill v. United States.22 Both Needleman and McGill 
may be said to stand for a proposition contrary to that espoused by Holmes, 
namely, that the notes taken by a Government agent during the course of an 
investigation, and later used to refresh his recollection prior to testifying at 
trial, do not amount to statements under the Jencks Act which must be 
produced by the Government pursuant to defense request. 

The Court of Military Appeals chose to disregard the Needleman-McGill 
rationale as being outside the mainstream of authority, and, instead, held 
that the notes of a Government agent testifying at trial are indeed “state- 
ments” subject to production when found to relate to the agent’s testimony.”* 

Upon reaching this result the court next had to decide whether the 
military judge’s failure to furnish defense counsel with the agents’ notes was 
prejudicial.2* Literally having to review the record of trial in a vacuum 





21. 261 F.2d 802 (5th Cir. 1959), cert. granted, 361 U.S. 808 (1959), cert. dismissed, 
362 U.S. 600 (1960). 


22. 270 F.2d 329 (D.C. Cir. 1959), cert. denied, 362 U.S. 905 (1960). 


23. United States v. Albo, supra, note 4, at 34, 46 CMR at 34. This holding seems in 
accord with the Supreme Court decision in Campbell v. United States, 373 U.S. 487 
(1963), referred to as Campbell II, which the Second Circuit said “. . . has now 
given a broad reading to [subsection] (e) (1)... .” United States v. Aviles, 337 
F.2d 552, 559 (2d Cir. 1964). It is also interesting to note that the reasoning of the 
Fifth Circuit in Needleman, which resulted in a denial to the defense for impeach- 
ment purposes of notes used by a Government agent to refresh his recollection prior 
to testifying, was rejected by the Advisory Committee for the new Federal Rules 
of Evidence. The discussion of the Advisory Committee on Proposed Rule 6-12 
(Writing Used to Refresh Memory), while not directly concerned with the Jencks 
Act may nonetheless, in the author’s opinion, be read as a vindication of the result 
in Albo. See 46 F.R.D. 161, 307, 308. 


. See Rosenberg v. United States, decided the same day as Palermo v. United States, 
supra, note 8, in which a Jencks Act error was found to have occurred at trial. Mr. 
Justice Frankfurter, author of the opinion of the Court, stated that “. . . [a]n 
appellate court should not confidently guess what defendant’s attorney might have 
found useful for impeachment purposes in withheld documents to which the defense 
is entitled. However, when the very same information was possessed by defendant’s 
counsel as would have been available were error not committed, it would offend 
common sense and the fair administration of justice to order a new trial. There is 
such a thing as harmless error and this clearly was such.” Rosenberg v. United 
States, 360 U.S. 367, 371 (1959). Mr. Justice Brennan, writing in dissent, was 
unable to find the error clearly harmless and argued: “. . . appellate courts should 
be hesitant to take it upon themselves to decide that the defense could not have 
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since the requested notes had not been attached to the record and their 
possible impeachment value therefore indeterminable,25 the Court found 
itself unable to conclude that the error had been harmless. Accordingly, 
corrective action was deemed necessary and the record of trial returned to 
the Judge Advocate General with permission to order a rehearing.?¢ 

Thus, the Court of Military Appeals has apparently opted for an expan- 
sive interpretation of the Jencks Act with respect to material to be furnished 
to the defense for use in impeachment of prosecution witnesses. This inter- 
pretation gains support, of course, from the case law the Court chose to cite 
in its opinion and, inferentially at least, from the fact that Congress had 
recently amended the Jencks Act to permit a less restrictive production to 
the defense of possibly impeaching pretrial statements than had previously 
been the case. 

Prior to the Organized Crime Control Act of 1970,27 the Jencks Act 
extended only to statements made to an “agent of the government.” 2° This 
limitation was removed by Congress in 1970 and, additionally, statements 
made before a Federal grand jury were, for the first time, specifically made 
subject to production under the Act.?9 A fair implication from these changes 
seems to be that Congress intends the defense in a Federal criminal prosecu- 
tion to be provided with all the pretrial statements it needs for a meaningful 
cross-examination.*® Assuming this to be the case, the Court of Military 


Appeals’ holding in Albo is indeed well-taken. 





effectively utilized a producible statement. This must necessarily be the case if the 
appellate court is to give effect to the underlying principle of Jencks, affirmed by 
the statute, which, I repeat, is that ‘only the defense is adequately equipped to 
determine [its] . . . effective use for purpose of discrediting the Government’s 
witness... .’” Id. at 376. 

. See United States v. Clancy, supra, note 16. Cf. United States v. White, 37 CMR 
791 (AFBR 1966), pet. denied, 16 USCMA 663, 37 CMR 471 (1966). 

. United States v. Albo, supra, note 4, at 35, 46 CMR at 35. Chief Judge Darden, 
writing the Court’s opinion, stated a rehearing was necessary because no regular 
procedure existed in military law for remanding the case for a limited determina- 
tion as to whether the agents’ notes related to their testimony. Judge Quinn, believ- 
ing such a limited determination possible, disagreed. 

. 84 Stat. 926 (1970). See 1970 U.S.C. Cong. and Admin. News 4007. 

. This limitation appeared in both subsections (a) and (e) of the original Jencks 
Act. 71 Stat. 595 (1957). 

. 18 U.S.C. § 3500(e) (3), 18 U.S.C.A. § 3500(e) (3), supra, note 1. 

. But see United States v. Calley, No. 426402 (ACMR 16 February 1973) (Slip 


opinion). 
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While the Jencks Act exists to protect the interests of the Government as 
well as those of the accused,*! neither interest is effectively served when a 
trial court abdicates its responsibilities under the Act. Not all things re- 
quested under the Act by the defense will be producible, nor will all 
erroneous denials constitute harmful error, but judges should insure that 
they pay heed to the Act’s provisions when invoked, no matter how onerous 
a burden this may be.®? Otherwise, Albo-type results could recur with 
alarming frequency. It is the author’s opinion that the Court of Military 
Appeals’ most recent decision in this area represents a determination that 
the Act is to be considered a very real discovery device for a military 
accused. It would, therefore, seem efficacious for military judges, while 
restricting unwarranted “fishing expeditions,” to ponder carefully the pro- 
priety of denying defense requests pursuant to the Act. Although this matter 
is one which, like so many others, is “. . . left to the good judgment of trial 
judges,” it must be remembered that their judgment will also be “. . . 
subject to [the] appropriately limited review of appellate courts.” *8 





. See United States v. Dioguardi, 428 F.2d 1033 (2d Cir. 1970), cert. denied, 400 
U.S. 825 (1970), where it was stated that “. . . [despite frequent judicial re- 
minders, counsel cannot seem to understand that rather than being the Magna 
Charta of the right to production, the Jencks Act is a restriction on it in many 
respects.”’ Jd. at 1038. 

32. See United States v. Holmes, supra, note 19. 
33. United States v. Palermo, supra, note 8 at 353. 





JAG Journal e XXVII 


THE Concept Or Accression IN INTERNATIONAL Law 
By Ann Van Wynen Thomas and A. J. Thomas, Jr. 
Dallas, Texas: Southern Methodist University 

Press: 1972. Pp. XI, 114, $6.95. 


Captain Richard L. Fruchterman, Jr., JAGC, USN* 


THE AUTHORS of this masterful little book are a well known hus- 
band and wife writing team. They have again demonstrated their gifted talents 
which have distinguished their writings in the field of international law. 
This work is essential reading for every serious student of world affairs. 


The book itself is unique — concise enough to be a handbook, of sufficient 
quality to be a treatise, and still, and perhaps most importantly, it is an 
urgent call to action. 


The “concept of aggression” is developed by tracing the attempts of 
jurists to define the term aggression since the post-World War I period. The 
authors point out that the concept of aggression was introduced into positive 
international law by the Covenant of the League of Nations. The term was 
undefined in that document and remains without a standard definition to 
this date. The authors reject the position that a definition of aggression is 
unnecessary and sound the theme of their work: 


No serious student would contend today that aggression can be stopped simply because 
it is dispassionately and adequately defined. Nevertheless, definitions are one of the tools 
through which international behavior may be ameliorated. When the choices open to 
governments in the conduct of foreign relations are more or less clearly labeled as 
unlawful or lawful, greater consideration will be given to the ultimate choice made. 


The Charter of the United Nations uses the term “aggression” and, like 
the Covenant of the League, left the term undefined. The path from Dumbar- 
ton Oaks to the present is traced meticulously as the United Nations wrestled 
with the question of definition. The early attempts to link aggression simply 
to the “threat or use of force” language of the Charter are examined and 
found deficient. The complexities of the task are set out in concise, brilliant 
discussions of direct and indirect aggression, intervention, subversion, ideo- 
logical aggression and economic aggression. The Thomases cite, with favor, 
the vigorous activities of the Organization of American States in labeling, if 
not defining, certain activities as aggression. 





*Captain Fruchterman is currently assigned as Deputy Assistant Judge Advocate 
General (International Law). He received the J.D. degree from Georgetown Law School 
in 1954. 
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The book is well designed with each issue of the problem clearly presented 
and discussed without the blending of extraneous issues which so often 
detract from works on aggression. While the volume clearly states the 
authors’ views, it is regretted that they did not include a draft text of their 
definition of aggression. (But, perhaps that would have been a bit presump- 
tuous on their part.) In any event, this reviewer compliments them on their 
self-styled “synthesization” and shares their hope, and indeed is confident, 
that their work “will be of aid to the world’s decision makers.” 


Law Anp Tactics IN SENTENCING 

By Joe A. Cannon, Foy R. Devine, 

John G. Perazich, Lawrence H. Schwartz 
and Peter L. Truebner. Washington, D. C.: 
Coiner Publications: 1970. Pp. 201. 
$16.00 


Lieutenant Commander Vincent S. Averna, JAGC, USN* 


LAW AND TACTICS IN SENTENCING resulted from the combined 
experiences of the five authors while serving as legal interns in the District 
of Columbia.! From this fact, presented in the Preface, the reader correctly 
concludes that the book’s application is primarily in the arena of a Federal 
court. Since the source of the authors’ experiences was the District of 
Columbia, any lawyer practicing in the Federal system will benefit directly 
from this book, whether his practice is in the adult or juvenile courts. This 
does not, however, prevent the material from being relevant in any criminal 
law practice, adult or juvenile, Federal or state, when the sentencing process 
of the judicial system is finally reached. 

The overwhelming majority of criminal cases commenced in the Federal 
judicial system does reach the sentencing process,? and, if for no other 





*Lieutenant Commander Averna is currently assigned as an admiralty attorney in the 
Admiralty Division, Office of the Judge Advocate General. He received the J.D. degree 
from Temple University School of Law in 1970. 


l. The authors were E. Barrett Prettyman Fellows at the Georgetown University Law 
Center, Legal Intern Program. 


2. P. 1, fn. 1. Approximately 81% of these cases result in some form of conviction. 
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reason than the force of sheer numbers, a defense attorney must confront the 
probability of the sentencing process at the start of each criminal case he 
undertakes. It is at this stage of an attorney’s preparation that he will find 
Law and Tactics in Sentencing most helpful. The book is presented in eight 
chapters, each clearly outlined in a very complete Table of Contents. The 
first chapter deals with the role of counsel in the sentencing process and the 
reader will either appreciate, or be amused by, the simplified presentation. 
The chapter summarily presents pretrial release, plea bargaining, the rule of 
leniency, entry of a guilty plea, the presentence report, the sentencing 
hearing, and correcting or reducing a sentence. 

The succeeding chapters deal with probation, split sentence, work release, 
specialized sentencing, youth offenders, juvenile court, and imprisonment. 
Just as the first chapter laid out the essentials of the attorney’s duties in the 
sentencing process, the chapters which follow have all been framed as 
instructive material for the fledging criminal lawyer, whether he is a prose- 
cutor or a defense counsel. Each chapter is replete with sufficient case 
citations to illustrate clearly the controlling points of law or procedure. In 
addition, statutory citations, sample motions, orders, and procedural rules 
are included in each chapter so that the reader can readily associate the 
textual discussion with the appropriate application. The authors also include 
discussions of practical and tactical considerations whenever the particular 
subject matter will allow, thus adding a certain flavor of authenticity to an 
otherwise quasi-textbook presentation. 

The authors have succeeded in conveying the impression of a handbook 
on the sentencing process by their skillful use of tables* and lists of 
policies. The Table of Cases® and Index* both complement this “handbook” 
presentation. Even though there is a certain paucity of cases cited, they do 
represent the latest development in the particular aspect of the law in 
question. The authors have attempted to supplement the case citations, where 
needed, by using many references to law-review articles and empirical stud- 
ies. This reviewer notes, however, that, in view of the selectively few cases 
actually cited, the authors could have improved their presentation im- 
mensely, and increased its usefulness as a “handbook,” if they had presented 
their Table of Cases in an annotated version. If not completely annotated, 
then the cases should have had at least succinct synopses of their holdings to 
aid the overworked attorney who desperately seeks to find better ways to 
perform his tasks of defense or prosecution. An overcrowded court calendar 





. See, p. 84, “Guide for the Preparation of a Social Study” (to be used by a probation 
officer) . 
See, p. 127, “Policies, Regulations and Procedures used by the United States Board 
of Parole” and p. 157, “Policies, Regulations and Procedures to be used by the Youth 
Correction Division of the United States Board of Parole.” 

. At 179. 

. At 189, 
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quite often tends to mold the procedures of attorneys and presiding judges 
into those patterns which prove most convenient to repeat day after day. 
Very often this repetition forecloses any new effort or thought in individual- 
izing the presentation in the courtroom. As a result, yesterday’s sentencing 
procedure becomes today’s and most likely will be tomorrow’s. 

Overall, the authors have succeeded in fashioning a reasonably complete 
reference book, and a ready source of additional material if a greater depth 
of research is sought. Anyone who wishes to serve his client’s unique needs 
at the stage of sentencing may avail himself of this “handbook” with the 
comforting knowledge that his extra effort in using it will not go unre- 
warded. The reviewer recommends Law and Tactics in Sentencing as a 
valuable tool in the law library of every civilian criminal-law practitioner, 
especially if his practice is before the Federal bar. The military judge 
advocate will certainly profit from reading this book. 


#U.S. GOVERNMENT PRINTING OFFICE: 1973-516-772/2 
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